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IN order to fill up that interval whick 
ufually takes place between a call to 
the Bar and an introdu£tion to buiinefs^ 
it has been recommended to young men to 
apply themfelves to ibme particular branch 
of the law; and deemed not altogether un*- 
pardonable in them, fometimes to lay the 
refi^lt of their enquiries before the public. 
It was this motive that led the Compiler 
of the following Cases to attend the Com« 
xnittees of the Houle of Commons, ajpl« 

pointed 



^xtthtedbj Mn Grenville*s Ad, to determkie 
Controverted £le£tions. He hopeS the na^ 
ture of the utidertaking ma j dfibrd an excu^ 
for offering his Notes to the pemfal of the 
Public ; ad to report the arguments of 
cthers> is a talk which, at the ianie tisiB 
that it maj deferre the pralfe of ii£ilkj% 
Hequires little more than a competent fliaie 
of sndnftry to mecnte* 

It may perhaps he laid, that Reports cf 
£!edion Cafes are lefs neceffary than they 
Were» finoe the laCe aft which makes the 
determinations of Committees luiappealel 
from within a yejir, concinfiveof the rightis 
irf eleftioa In boroughs^ But thongh the 
fame qucftibn of right cannot, generaUy 
ijpeaking, arife again in the fame place, a 
Similar queftion may occur in other bo* 
toughs: and, at ail events, thole who are 
interefted in the determination, will wi£b 

to 
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to' know' on what grounds it was founded, 
and to receive Ibme more fatisfaftory re- 
ply than « Ita lexfcripta eji:' 

The Reporter has not added many Notes 
to the Cafes he has hitherto colleded ; as 
he will think himfelf fufficiently hapfJy if 
he (hall be allowed to have given with to- 
lerable accuracy the fubftance of thofe ar- 
guments which he heard with fo much 
pleafure and inftrudion. 

He deliberated much at firft, whether 
he ihould condenie the fpeeches of the 
learned gentlemen employed as counfel in 
opening and fiimming up the cafes, into 
one argument, as has been done by Mr 
Douglas and Mr. Luders, in their valu- 
able publications ; or whether he fhould 
give them more fully, in the form in which 
they were delivered. He was naturally in- 
fluenced 
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fluenced by the example of works which 
the Public has fo juftly received with ap- 
probation ; and in departing from that ex- 
ample, has only to plead his motives as his 
excufe ; which were, a confcioufnefs that 
he could not do complete juftice to many 
of the arguments by the fuUeft report; and 
a dread that he might ftill do greater in- 
juftice, by attempting to throw fcveral of 
them together into a method of his own. 
Another >reafon which induced him to give 
the arguments fo much at length was, 
that it is impoflible to fay on what points 
the decifion of a committee turns, as the 
committees do not communicate the reafbns 
which induce them fo to decide. He has, 
however frequently been fenfible of the 
difad vantage which this plan fubjefted him 
to, of almoft unavoidably touching two or 
three times upon the fanje argument in the 
courfe of a report ; but he flattered himfelf^ 

upon 
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lipon the whole^ that he fhould thus be en*f 
abled to render the narrative more fluent 
and perfpicuous. He has, at the fame titnej. 
endeavoured to avoid repetition as much as 
roifible, and has, on that account, beei^ 
led to omit many of the argunaents which 
were ufed bj counfel in fumming up the 
evidence, where they had been already 
touched upon by the gentlemen who opened 
the cafe. 

^f, however, anj of the arguments, 
ifrom the manner in which they are ftated, 
(hould appear to be inc6rre£t, he would fin- 
cerely apologize to any gentleman whom 
he may have mifreprefented, if he were not 
fenfible that the blame will be imputed tothe 
reporter alone, on whom it ought to fall. 

He muft, at the fame time, in juftice to 
bimfelf, obferve, that he attended during 
the who/e proceedings^ in every one of the 

cafes 
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cafes he has reported in this Volume, thinks 
ing it better to ftate a few cafes with as 
much accuracy as he was mailer of, thaa 
to attempt to report all that wi^re heard ; 
which, as ieveral of the committees fat at 

the fame time, muft have led him to ne- 

> • , ..... 

^le£t fome of them, perhaps at an impor^ 
tant moment. He has alfo embraced every 
opportunity that occurred, of confultbg the 
Minutes of the Committees : and begs leave 
here to return his thanks to thofe gentle- 
men who have favoured him with a iight 
of papers relating to the difTerent caufes. 

Hare-Court, Taofle, 
' Auguft, iTf f . 
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CASE 

o » 

The Double Return 

For the Boko voH of 

H E L L S T O N, 

In the County of Co s. n w A L l. 



fi 



The Committee met on l^riday the 17th Day of 
December, 1 790, and vrks compofed of the follow^ 
ing Gentlemen : 

Sir Adam Fergufon, Bart. Chairman. 

K. B. Johnftone, Efq. 

Sir Martin B. Folkes, Bait. 

Sir H. G. Caithorpc, Bart. 

Francis Fane^ Ef(}. 

John Crewe, Efq. 

John Galley Knight, Efq. 

Henry Thornton r Efq. ^ 

Daniel Parker Coke, Ef^ 

William Mills, Efq. -'. 

Lord Grey, 

John Heathcote, Efq;, 

George Graham, Efq. 

NoMiNSJBt* 

Right Hon. William Wyndhaia^ 
Bamber Gafcoyne, Ef^. 

Petiikners on one JRetur^, 
Sir Gilbert Elliot, Bart. and Stephen Lufliington,JEfqy 
and certain, EledlQ<:s ii) t^j^ l^^half« 

C0UNa£L, 

Mr. Douglas, Mr. Eaft. 



Tetitioners on the other Jtetufti^ 

James Bland Burgefs and Charles Abbot, Efqiiires^ 
and Richard f enhall Eledor in their behalf. 

Counsel, 
Mr. Partridge, Mr. Law^ and Mr. Ghambri. 



( B ) 
THE 

e A S i^ 

Of the Double Rctom for the Borough of 

HELLSTON. 



TH E petitions of the eleftors contained the 
fame allegations with thofe of the refpec- 
tive members returned, and were as follow : 

That of die Rev. John Pasmore, and fe- 
veral freemeri of the borough, ftated. That the 
faid Pafmore was mayor of the borough of 
Hellfton, and that at the laft eleftion of Men^- 
bers to ferve in parliament for the faid borough. 
Sir Gilbert Elliot, Bart, Stephen LuQiingtoh, 
James Bland Burgefs, and Charles Abbot, 
Efquires, were propofed as candidates to re- 
prefent the faid borough in parliament : That 
the (herifF of the county of Cornwall delivered 
the precept for the eleftion of Members to the 
petitioner, the faid John Pafmore; and die 
petitioners, and other perfons, being a great 
majority, legally entitled to vote at the faid 
cledtion, voted for the faid Sir Gilbert Elliot and 
the faid Stephen LuQiington ; who were duly 
B 2 clefted. 
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clcdcd, and were returned by the petitioner, 
John Pafmorc, to the (licrifF of the county of 
Cornwall, who annexed the return to the writ of 
eledtion, and tranfmitted the fame to the office 
of the clerk of the crown : That one Richard 
Penhall took upon himfelf to preHde at another 
pretended eleftion for the faid borough; at 
which the {^id Richard Penhall took upon him- 
ielf to vote for the faid James Bland Burgefs 
and Charles Abbot ; and the faid Richard Pen« 
hall, without any lawful authority, hath re* 
turned the faid James B. Burgefs and Charles 
Abbot, as members for the faid borough, al- 
though no other perfon, fave the faid Richard 
Penhall, voted for the faid James Bland Burgefs 
and Charles Abbot : and the faid (heriff hath ac- 
cepted and annexed the faid laft mentioned re- 
turn alfo to his writ of election, and tranfmitted 
thi fame to the office of the clerk of the crown : 
That the faid Richard Penhall claimed to vote 
as a freeman of the faid borough, pretending to 
have been elcfted to fuch franchife, under a 
cliartcr gianted to the faid borough, in the 2yih 
year of the reign of Queen Elizabeth, although 
in truth, the faid Richard Penhall is not duly 
elefted a freeman according to the proviCons of 
the faid charter, but was elefted by the mayor 
and freemen only, and in the fame manner as 
all the other pretended freemen of the faid 

borough, 
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borough> who claimed their franchifes under the 
laid charter^ and who were oufted by the judg* 
mcnt of his Majefty's Court of King's Bench^; 
and although the corporation created by the faid 
charter is diflblved : and that the faid James 
Bland Burgefs and Charles Abbot have been 
unduly elefted and returned as reprefentatives 
of the faid borough, to the great injury of die 
petitioners, the petitioners therefore hope, 
&c. 

The petition of Richard Penhall ftated, That 
he was the only furviving freeman of the ancient 
borough of Hellfton, in the county of Cornwall ; 
and that the petitioner and his predeceflbrs, 
freemen of the faid borough^ have long enjoyed 
the privilege of ele&ing two burgefies to ferye 
in Parliament for the faid borough: That 
divers perfons, inhabitants of the town of Hell* 
fton, and others, on the third day of September, 
1 774, procured a charter to pafs the Great Seal, 
whereby a new corporation was declared to be 
crefted, and the privilege of clefting to parlia- 
ment for the faid borough, granted to the corpora* 
tion, conftituted thereby : That the petitioner, 
and others, the majority of the then fubfifting 
members of the bid corporation, conceiving the 
(aid charter to be a manifeft violation of their rights 
and priviledges, oppofed the paffing of the fame 
in every ftagc of its progrefs : That on the 1 2th 
B 3 day 
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day of September, 1774, the faid charter wa^ 
firft brought to the Guildhall of the faid borough j 
and tbepecicioner^ and others, being a majority 
of the then fubfifting members of the old corpo- 
ration, being affembled \n the Guildhall of the 
faid borougli, on the faid I2:h day of September, 
1774, unanimoufly refufed to accept the fame; 
and it ftill remains unaccepted : That Richard 
Hitchins, Efq, fherifF of the faid county, fent 
his precept for eledbing two burgeflcs, &c. to 
the Reverend John Pafinore, clerk, who claims 
to he mayor of the faid borough, under the faid 
charter, inftcad of fending the fame to the 
petitioner who had the fole right to receive 
fuch precept, and to execute the fame as re* 
turning officer ; That the eleftion of burgeffes 
came on the 21ft day of June laft, when James 
filand Burges and Charles Abbot, Efqrs. Sir 
Gilbert Elliot, Bart, and Stephen Lu(hington, 
Efq. were candidates : That the petitioner be- 
ing the only remaining freeman of the faid 
borough, who had a voice in the faid eleftion, 
voted for the faid James Bland Burges and 
Charles Abbot, who were thereby duly elcded ; 
and accordingly the petitioner executed an in- 
denture of return of them to the faid Richard 
Hitchins, who received the fame : That under 
colour of the royal charter, fo granted as afore- 
faid, the Gld John Pafmore took a poll, and 

admitted 
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admitted great numbers of petfons who had no 
right to vote, nor claimed any other right than 
fudi as they pretended to derive under the faid 
charter, to poll for the faid Sir Gilbert Elliot 
and Stephen Lufliington; and hath unwarran- 
tably returned them as members for the faid 
borough to the faid flierifT, who hath not only 
annexed to his writ the return fo made by the 
petitioner, but alfo the Ireturn fo made by the 
faid John Pafmore, in prejudice of the faid 
James Bland Burges and Charles Abbot, who 
only ought to have been returned, and in vio- 
lation of the rights of the petitioner ; who 
therefore prays, &c. 

There is no determination of the right of 
rieftion in the borough of Hellfton. 

Mr. Douglas. 

The petitions being read, 

Mr. Douglas faid he had the honour of 
attending as Counfel for Sir Gilbert Elliot and 
Mr. Lulhington, and alfo on behalf of the 
mayor, whofe return being immediately annexed 
to the writ, was entitled to be firft confidered {a)^ 
At the laft eleftion there were two fets of 
candidates, and two fets of eleftors;— — 
thofe who voted for Sir Gilbert Elliot and 
^r. Lufhington were members of the corpora- 
tion of Hellfton : they voted at the poll of 

(n) By the ftanding order of i8th March) ijay-S. 

B4 the 
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the mayor of the borough ; and all who voted 
at that poll had declared in favour of his clients. 
Oppofed to this unanimous voice of the corpo- 
ration, there ftood a gentleman who claimed to 
himfelf the exclufive privilege of fending two 
reprefentatives to parliament ; and contended be- 
fides, that he was the legal returning officer of 
the place* He thought he might argue^ that 
where xhtvt was only one eleftor there could 
not be a majority of voices ; but he mud admit, 
that if the right aflerted by the oppofite Gen- 
tlemen was eftabklhcd to be legal, they had 
a majority of one and all. Having flated thus 
much, he had briefly laid before the <:ommittee 
the queftion in difpute : he Ihould endeavour to 
prove, that the right of cleftion was in thofe 
perfons who voted for his clients ; and it would 
then be incumbent on his advcrfaries to prove 
that that right belonged toPenhall, and to him 
exclufively. It was admitted on all fides, that 
Hellfton was a very ancient corporation by pre- 
fcriptlon, feme of its returns to Parliament in 
the reign of Edward L being extant. Its 
rights had been confirmed by feveral ancient 
charters, particularly one of Elizabeth, which 
di reded its component parts to be a mayor^ 
four aldermen, and an indefinite number of 
free:uen, under the title of Mayor and Com- 
monalty. This charter likewife prefcribed the 

mode 
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mode in which the right incident 10 all corporar- 

tions of perpetuating themfelvcs (hould be ezer* 

cifed^ Froni the freemen the mayor and aldermen 

were to be chofen; and the bodf <^ freemen was 

to be fupplied by ncwmembers^ eleded by the 

mayor, the aldermen, and (he old freemen.— i 

NotwithfUnding thefe direAionsof the charter, 

a cdlom, (andUoned by a pretended bye-law of 

equal date with the grant, had exifted, by which 

the mayor and aldermen beftowed the freedom 

of the borough, without confuhing the freemen; 

and this proceeding was never queftioned till 

1769, when the oppofite intertft of anunfuc- 

cefsful candidate brought on a difcuflion of it, 

which terminated in a deciiion of the Houfe of 

Lords ; declaring that fuch a bye-law being a 

violation of the charter, was illegal (a). It 

was pleaded, that the commonalty had af* 

fented to this bye-law, and fo found by the 

jury ; but it was argued by M5. Thurkme, 

and agreed by Lord Mansfield, that this was 

immaterial, as the commonalty had no power 

to interfere in making bye-laws which was given 

by the charter to the common-council, com- 

pofed of the mayor and aldermen. The fuc* 

cefsful party puflied its vidory to the utmoft, 

(a) The cafe was the King againft Abraham Head. See 
Bur* 1515. 

and 
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foid at length dcftroyed the eorporation, which, 
pj proceiTes of fMO watfania^, was r^dueid tc^ 
nine membws^ The miiyor, or head, Was craft- 
ed ; and one «f the nine dying, therfe at laft re- 
Ihained only fix freemen and two capitalburgef- 
fes,. Even thefe were attacked j bul the court 
l^f King's Bench having about that time (on oc* 
cafion of fome difputes in the borough of Win- 
f helfca) drawn up a ruk for the government of 
ks own difcrction, not to grant informations 
^inft (uch freemen as (hoiild have poilefled 
their title de f$£to^ for twenty years, refufed the 
iaformation which was moved for'againft one 
of thoie eight perfons, becaufe the period of 
20 years had juft elapfed between th^ firft mo« 
tiori a^d the motion to make the rule abfolute^ 
Thp corporation being thus incapable of 
perpetuating itfelf, and reduced to a fituation 
in which it could attain none of thofe beneficial 
ends for which it was created, the moft re. 
ipcdVable inhabitants of the borough joined in a 
petition to the crown for a new grant. The 
praftice of the crown, in cafes of fuch magni-» 
hide, is extremely cautious, in order to exclude 
all poffibility of furprife.The petition is of courfe 
referred to the committee of the privy council, 
who confide it to the opiniop of the attorney 
and folicitor-general ; if their report is favoura- 
ble, it is remanded to aflumc fhe form of a bill 

before 
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before the lord privy fcal; by bim it is r€fc|Ted 
fo the great feal for anpthcr examination ; an4 
the parties are either heard thcmfclvcs, or by 
cpunfel, in every ftage of the bufincfs. 

The petition and draught of the cbvter 
having gone through thefp feveral tribunals, and 
fome alterations having been made in it^ a new 
charter was, in 1 773, directed to the feveral per- 
fon$ named in it (amon^ whom were the eight 
ancient freemen) and accepted by them all^ 
excepting fix of the old corporation, who had 
uniformly oppofed the grant, and at lad rge£t* 
ed it. Soon after the acceptance of the charter, 
the general eleftion in 1 774 took place, whew a 
return was made by the new mayor, and another 
by Mr. Penhall and his colleagues. A commit- 
tee of the Houfe of Commons undoubtedly did 
decide that the latter return was the legal one ; 
but the arguments in its favour, were, ift. That 
the new charter was void j and, 2dly, If it were 
valid, that the new freemen had not been in 
poffeffion of their franchifes a full year before 
the eleftion, according to the terms of the 
Durham aft. In 1781, when the fame conteft 
again took place, and was followed by the fame 
decifion, the latter argument could not apply ; 
but by the abftraft queftion which was put ©o 
Mr. Lee, and which he anfwered in the nega- 
tive, the committee hinted very plainly on what 

ground 
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ground they founded their opinion. The qucf • 
tioD was, whether the crown has a power to 
grant. a .charter againft all oppofition of the old * 
corporators ; and whether, if it be not accepted, 
it is valid ? The preliminary qneftion, there- 
fore, on which, accoiding to the plain fenfe of 
mankind, tl>e whole right of eledion hinges, is 
the validity or invalidity of the new charter. 
The commktce were taught to believe the char- 
ter void ; but fince thofe difcuflions, we have 
an cxprefs decifion of the Court of King's 
Bench that it was valid (<z), and that Pafmore, 
the then mayor, whofe title under the grant 
was litigated, was the legal mayor. The 
committee had now that deftderatum^ which 
former committees wanted; but though he 
wiihed to rely on the authority of the King's 
Jench unappealed from, he was willing to can* 
vafs again thofe authorities on which the judges 
of that court pronounced an unanimous opi- 
nion ; and he thought he could demon ftrate 
by the confequcnce of their opmlon, that the 
moment thofe fix Gentlemen refufed to accept 
the charter, that moment they ceafed to be 
freemen, and would find it difficult to ftate by 
what right they pretended to vote at the prefent 
election. 

{a) The Klps;nrainft Fafmorc, 3. Tcrn^Rep. P. 199. 

He 
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He had always been of opinion^ cfamt com- 
mittees (hpuld pay a proper dcfercfice Co the 
decilions of their predeceflbrs ; but he begged 
leave to fuggeft^ that greater atceQtk>n fliould 
be paid to the direct decifion of a court com- 
petent to inveiligate the queftion of the exift- 
ence of the corporation of Hellfton^ thanCQ the 
opinion of a committee merely confidering it as 
a collateral difcuffioii. There is befides a dif- 
fercQce in point of faCj: between the. prefenc and 
the former ftace of the queilion* While (here 
were fix freemen alive^ they might be faid to 
be the fuccefTors and reprefentatives of the old 
corporation aggregate ; and in point of fed they 
.did aft in an^ aggregate capacity. But by the 
death of five of the fix, we have a fole member 
of a corporation aggreg^e ; here is a charter in 
terms conftituting an aggregate body, but which 
in fad confifts of one pcrfon ! One man 
-may perhaps make a good eledion where the 
right of elcdtion is aduall)' in many, becaufe 
by their filence he may be fuppofed to vote 
for them, as well as for himfelf; but where a 
corporation aggregate is reduced by the above 
circumftances to one member, he cor>ceived 
the corporation is gone; and if the right of 
voting muil be claimed through the corpora- 
tion, * that right is alfo at an end v,'hen the 
corporarion through which it is derived ceafes 
to exilt. He was aware that Lord Mansfield 

had 
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had cTprtfkd a doubt in the c^fe df CdicheHier 
and Seaber, Wheth^, though the corporatioh 
was gone, the remaining freemen might not 
exercife their right of common, or vote for 
members of parliament. This, he^^^ver, vr^k^ 
but an extrajudicial ofMnion, and not* delivered 
with any certainty. The cafe was this : Theit ' 
iva& a debt owing by ond Seaber to the old cor- 
poration of Colchefter ; which, like that of 
Hellfton, was diffolved. A new charter was 
granted, and the new corporadon fued the eiE- 
ecutorof the debtor; who pleaded he owed 
them nothing, as the old corporation, to whom 
he was debtor, had ceafed to exift. The court 
ovcr-ruled the plea ; for, faid they, as the re- 
maining members of the old corporation ac- 
cepted the new charter, the new charter was, 
properly fpeaking, a chaner of reftoration, and 
there was ftill extant a fciniilla juris fuffi- 
cient to preferve alive, and give efficacy to 
their former rights. The opinion therefore of 
Lord Mansfield as to the right of common, was 
not neceflarily connefted with the queftion, and 
completely negatived by that of Lord Holt in 
JJhby and White Raym^g^i; who exprefsly 
fays, that diefe rights are vefted in the entire 
community. 

Lord Hok was a moft enlightened lawyer, 
-and a man of unqueftioned integrity ; for he op- 

pofed 
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{x^d.bodi faoufes alike, when be thought they 
clainied improper privileges* Id A(hby and 
White, he maintained, in oppoiition to the 
Hou(e of Commons, and three of the judges 
of his court, that an aftion lay againft the re* 
lumisg officer forrefu£ngan dcdor's vote; 
and chat the injury was cognizable in. a couit 
of law as well as by the Houfe of Commons* 
Standing however fingle in his opinion, judg* 
meot was given for the defendants ; Init thii 
judgn^ent was afterwards reverfed upon a writ 
of error, and Lord Holt's dodrine acknorw- 
ledg«d to be right. On the other hand, in clie 
Earl of Banbury's cafe, he refilled the efforts cf tiie 
houfe of lords, to throw his trial for the murder 
of Capt. Lawlbn, oo the courts of common lawi 
SeeRojim.^. io« To his opinion, therefore, oa 
conflitutional queftions, the greatefl deference 
mufl be paid ; and it is direcUy oppolite to the 
idea thrown out in Colchefter and Seaber. As 
to borou^is, he fays, they are of two forts ; 
ifl. Where the eleftors give their voices by 
reafon of their btirghcrfhip ; that is,, by reafoa 
of their holding burgage- tenures ; and fecondly^ 
by their being members of the corporation. 
The committee will obferve, that he does noc 
fity, by reafon of their being freemen, or having 
been once elefted, but exprefsly by their 
hdng members of the corporation ; and 

accordingly 
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and accordmgly^ in Mellor and Spateman (41), 
which is quoted by Lord Holt, a freeman jui* 
tifies a trefpafs, by pleading that the corpora- 
rion^ of which he was a member, exiiled, and 
had a right of common; and the court faid, 
they liked the plea. If then the corporation is 
diflblved wtien it has loft its head, and has no 
longer the power of perpetuating itfclf, or* of 
fulfilling the intent of its creation — (which has 
been decided in many cafes, and by the unani- 
mous opinion of the judges in the King and 
Vafmore) how can it be faid that the rights 
of individuals furvive the body politic? But 
furely it is the duty of the crown to preferve the 
reprcfentadon of the people. When the old 
corporation was at an end, it was the duty of 
the crown to ereft a new one ; and this, accord- 
ing to Lord Holt, is the only way in which 
the crown can grant the privilege of fending 
members to parliament. See alfo, \%Co. 120. 
Hob. 15. But if it can grant that privilege 
to a corporation, it may furely, by every prin- 
ciple of law, annex conditions and limitations 
]K) its grant, which is a voluntary adt of its fa- 
vour; and this will fufficiemly juftify the alte- 
rations admitted into the new charter of HcU- 
fton, which were adopted after mature delibe- 
ration^ and formed upon the conftant pradice 

{a) I Saund 343* 

of 
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of the fonner corporation (a). Lord Coke in- 
deed, fpeaking of the rights of eledion in his 
4 Inft. p. 48, fays. That " if the King doth 
*^ newly incorporate an ancient borough which 
** fent burgeflcs to the parliament, and grant 
^^ that certain felefted burgefles (hall cleft bur- 
" geffes of parliament, where all the burgefles 
•^ eleftcd before, this charter taketh not away 
^^ the eleftion of the other burgefles/' — Moft 
undoubtedly not. That is the cafe of the crown 
tendering a new charter to a found exifting cor- 
poration, which may refufe or accept it at its 
pleafure ; or to a borough by prefcription which 
ftill retains its prefcriptive rights. But furely if 
the old corporation was at an end, the crown 
might limit the exercife of a former right. 
The new corporators, in this inflance, fo far 
from attempting to injure the rights of the 
borough, did it the greateft fervice, by extcnd^t 
ing the right of voting for reprefentatives to 
all the perfons mentioned in the new charter, 
inftead of fix perfons, the miferable fragments 
of the ancient body politic; nor ought any alarm 

{a) The chief alteration was, that the freemen who had 
by ufa^e been excluded from the eledion of new freemen, 
fhould be-exprefsly excluded by the charter. A deputy- 
mayor and deputy^recorder were alfo appointed for the 
firll time. 

C to 
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alle^tion of fraud: they had a ftill ftfonger ob* 
jeftion to the reports of the attorney and folici- 
tor- general, which they confidered to be merely 
the opinions of lawyers, given to their client, 
the crown. And though the prefent times were 
not fufpicious, there had been times when tha 
rights of individuals, and of corporations, were 
by no means fafe in their hands; but whatever 
was their opinion, it was beft expreffed in the 
charter^ which contained the ultimate opinion 
of the crown and its law-ofEccrs, and of the 
parties who accepted it; To this it was an- 
*fweredby the counfel for SirG. Elliot and Mr. 
Lufhington, that they did not produce this 
evidence to explain the charter by the intentions 
of the crown ; for diey were ready to admit that 
it beft explained itfelf. Their objed: was to 
explain the ancient conftitution of the borough, 
to convince the committee that the new charter 
was rt;iaturely confidered by great authority, 
and that Mr. Penhall and his friends had been 
heard by counfel in every ftage of the proceed*- 
ings. Thofe reports were therefore judicial 
determinations, and could not be compared to 
the opinions of a lawyer to his client on a partial 
ftatement of the cafe : but the petitions were 
the afts of Penhall, >;vho, with others, oppofed 
the charter, and were therefore evidence againft 
him* 

The 
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The petitions for the new charter, and the 
crofs-petitions, were then r^ad ; by which it ap- 
peared, That Penhall was one of thofe who 
oppofed the new grant. He alfo figned a peti- 
tion, prefented on the 12th of May, 1774, 
oppofing certain intended alterations in the new 
chatter (which differed from that of Elizabeth) 
and requefting to be heard by counfel ; but when 
a report of the attorney and folicitor-general's 
was produced (tf), which ftated. That both 
parties had been heard ; and commenting upon 
the propofed alterations, recommended a new 
charter with thefe alterations, 

Mr. Chambre (b) who was counfel for Pen- 
hall, objefted to its being read ; and faid. That 
all the arguments againft the other .evidence 
. applied more flrongly tp this, and that none qt 
the anfwers given to thofe objeftions could be 

{a) The report appeared, by an indorfement made b/ 
one of the clerks of the pfivy cot^ncil, to be a third report. 
The xft and 2d lyere not produced* Litchfield faid, he 
had them not. This circumftance was remarked by the 
oppofite counfel ; but the committee thought it was not 
enough to fiate that there were two other reports to exclude 
ihe third ; but that they ihould be produced if it wat 
thought any advantage could be taken of them. 

{h) Mr. Chambre difcontinued his attendance after- 
wards, as the committee determined only to hear two 
counfel on each fide, except the ele6lofs could diftinguilh 
their cafes from thofe of the membci's returned, 

C 3 applicable 
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applicable here ; for this was not an ad of 
Penhairs, nor was it a judicial determination 
againft him. He oSferved, that Mr. Douglas 
had ftated that a charter was grantable at the 
pleafure of the crown. The report was only aa 
inducement, pr advice, to extend that favour^ 
and could not therefore affed: the rights of Pen- 
hall, which were not deftroyed even by the 
* charter. 

To this it was anfwered. That the report was 
not indeed mentioned in Penhall's petition, be- 
caufe it did not then exift ; but it was a confe* 
quence of that petition, and fo intimately con- 
nefted with it, as to become one trahfaftion* 
Jt contained the determination of high legal 
charafters, on a ferious confideration of all the 
. circumftances of the cafe fubmitted by both 
jparties, and was at leaft as ftrong as an award ; 
which Mr, Penhall ought not to be allowed to 
queftion, mferely becaufe it was adVerfe to him. 
The charter undoubtedly could not afFeft Pen- 
hairs rights if it was void ; but the argument 
was, that the charter was valid, and that Penhall 
had no i;ights which it could infringe. ' To this 
Mr. Chambre replied. That there was a dif- 
ference between this cafe and an award, which 
fubmits the rights of the parties to the arbitra- 
tors, who unite in themfelves the capacities of 
judge and juiy. The queftion before the com- 
mittee 
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mittec was a queftion of right : but that decided 
by the officers of the crown, related merely to 
an exercife of its grace and favour, and could 
pot therefore bind the rights of the parties. 

The committee, however, determined to re- 
ceive the evidence. « 

A Witnefs was called, and faid. He attended 
when the bufijicfs was agitated before the Lord 
Privy-Seal (the Duke of Grafton). ' The Lord , 
Chief Baron Smith attended as afleflbr to hi^ 
Grace ; the parties were then heard by counfel ; 
and again, before the Lord Chancellor. Oi^ 
his crofs-examination, he allowed. That the 
agent of the other party applied for a copy of the 
new charter, with the names of the new cor- 
porators, which was refufed ; but he knew this 
only from the agent's declaration. They then 
proved the acceptance of the new charter, by 
all named in it, except the fix old burgefles, who 
refufed, 

Mr. Ea$t. 
In obferving upon the evidence, after ar- 
guing, That the prefent commjttee were not 
precluded in their judgment by tne decifions 
of the fi)rmer committees, confidering the 
grounds on which thofe decifions were formed^ 
proceeded to eftablifli the propofition, That the 
old corporation was extinft and gone, the mo. 
C 4 ment 
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mcnt that the new grant was accepted; and 
contended, that if the committee (hould be of 
opinion, that the right of votjng in Hellfton 
belonged only to thofe who were members of the 
corporation, the queftion had been virtually 
decided by the court of King's 5ench, though 
the court could not, in that cafe, direftly de- 
termine rights which now came under the cog- 
nizance of the Houfe of Commons. The ftrefs 
of the argument would naturally fall upon the 
grant of the new charter, to which it could be 
no objeftion, that the crown was miftaken in its 
conclufion of law (which it certainly was when it 
ftated., that the corporation was only in danger 
of being diflblved) if the fafts which were 
fiibmitted by the petitioners, and which pro* 
cured and juftified the grant, were true ; and 
proved, that the body politic had fufFered a 
diffolution. The cafes on this head he (hould 
not ftate, as the point would not be controvert- 
ed, and as they are collefted by Mr. Viner, 
in his 6th volume. It was likewife a general 
maxim, that the King's grants are to be upheld, 
ifpoflible, and not to be deemed void, except 
from neceffity (a) : and when upheld, are to 
be conftrued in the moft liberal manner ; or as 
the books exprefs it, ufque ad plenitudineni. 
(2 Inft. 496.) But it could not be faid that 

(a) 8 Co, 55* 10 Co. 67, h. 

the 
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Ac grant of the new corporation was valid, if 
the old corporation was fuppofed ftill to fubfift ; 
or ttat it was conftrued ad pUnitudhem^ if it 
did not communicate thofc rights which it pur- 
ported to beftow. — The queftion in his opinioji 
refolved itfelf into the three following enqui- 
ries; 

I ft. In what right Mr. Penhall claimed to 
vote ? The anfwer to which muft be, that he 
claimed as an old corporator of the borough. 

2dly. Does the corporation of which he claims 
to be a member exift in point of law ? And, . 

3dly. (Suppofing it does not) Can there 
exift a right of voting in a corporator, when the 
jcorporation, through which he claims, has 
ceafed to exift? As to the fecond, which in 
his apprehenfion was the main queftion, he 
obferved, that corporations are not formed 
by the crown, merely to give privileges to in- 
dividuals ; but the chief objeft of thofe grants 
are the happinefs and intereft of the public; 
fb that the doftrine of the law is, that when 
they (hall have loft all power of benefitting the 
community, they Ihall alfo lofe the privileges 
.. which were granted to them for that beneficial 
purpofe. This principle had been lately con- 
firmed by the court of King's 'Bench, in their 
decifion of the cafe of the King and Pafmore, 
from this very borough; and although the rea- 

foning 
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foning of the judges in that cafe, did not require 
any defence, he Qiould enumerate the principal 
arguments which were then relied upon, making 
two preliminary obfervations ; viz. That not 
one of the powers which Mr. Juftice Black* 
ftone, FoL I. P. 475 (a), had enumerated, a$ 
neceffary to every corporation, ex,ifl:ed in the 
remnant of the old corporation of Hellfton at 
the time the new charter was granted ; and that 
if thofe powers were loft, it was not incumbent 
on the crown to ouft each individual member 
by a quo warranto^ or to repeal the charter by a 
fcire^ facias ; for a proceeding againft the body 
politic could only be proper while there was 
a femblance at leaft of a corporation, as it 
would be nugatory to remove a body which did 
not exift ; and Mr. Penhall had flieltered him- 
felf againft any attack by the former procefs, as 
his title, fuch as it was, had exifted for more 
than twenty years. 

Mr. Eaft then proceeded to examine at length 
the feveral authorities which were canvaffed in 
the King and Pafmor^; all of which he con- 
tended eftablillied the principle, that when one 
integral part of a corporation was loft, without 

{a) i(l. To have perpetual fucceffion. 2d. Tofiie, or 
to be fucd. 3d. To purchafe lands. 4th. To have a com- 
inon feal : snd 5th, To make byc-lawB for their iatcrnal 
regulation. 

the 
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the power of fupplying it, the whole was dif- 
folved. The firft authority is i RolL Ab. 514* 
where it is faid, " if a corporation be conftituted 
" of brethren and fifters, and all the fifters die, 
** all grants and ads made by the brethren after- 
'* wards are void ; for when all the fifters arc 
" dead, it is no perfeft corporation." Which 
he afterwards explains by ftating a different 
cafe : — ** If the King create a corporation, con- 
*^ fitting of 12 mefi, to continue for ever in 
" fucceffion ; and that when one dies, the 
\^ others may eleft another in his room. If three 
'' or four die, yet all ads done by the reft are 
*^ valid, becaufe it is not the cafe before mentioned^** 
in as much as the body can renew itfelf. Up- 
on this principle, in the year-books, Tr. 11. Ed. 
4. 4. it is faid, that if an Abbot be alive, though 
all the convent be dead, the corporation is not 
determined, becaufe he may prof efs others : which 
(hews, that if he could not profefs others, the 
body >^ould be diffolved* And the argument is 
fully admitted by Sir George Treby, in the great 
quo warranto c^fe refpedting the city of London, 
(tf) when he acknowledges, that a corporation 
cannot exift by halves :. an admiffion which has 
the greater force, as he was arguing againft the 
diffolurion of bodies corporate. 

BewdkyJ] 
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* Bewdley.j The corporation of Bewdley, in die 
year 1707, was nearly in the fame fituation with 
that of Hellfton. Slade was the only legal capital 
burgefs chofen under the charter of James I. 
the reft for twehty-two years having been chofen 
under a void charter of James II. — In 1707, a 
new charter was granted by Queen Anne, on . 
a fuppofition that the old corporation was ex- 
tinft, as all corporate afts were direfted by the 
charter of James I. to be done by the bailiff and 
capital burgeffes, only one of whom remained. 
The chief juftice, with the majority of the 
court, was of that opinion ; but one judge en- 
tertaining a doubt, and the queftion being of 
great moment, they defired the jury to find a 
fpecial verdift; — which they refufing, a new * 
trial was granted. The ftcond verdift, how- 
ever, was never argued, as the charter of Anne 
was immediately acquiefced in. — See i P. fVil^- 
liamSy 207. 

Banbury.'] The cafe from Banbury, reported 
Ihortly in 10 Mod. 346. which Mr. E. argued at 
length from a M.S. note of Lord Hardwick, be 
averred to be in pomt. Peynton, the recorder, 
was oufted of his office, becaufe the corporation 
had flipped the day appointed for the eleftion 
of the Mayor, arid was therefore taken to be 
difTolved ; and the court of King*s Bench recog- 
nized this doftrine afterwards m the cafe of 

tregony. 
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'I'rtgonyy 8. M)d. 129, although that cor- 
poration was holdcn ftill to exift, becaufe, by the 
charter, the old Mayor was to remain in office 
till the new one was chofen. In the former cafe. 
Lord Chief Juftice Parker faid, that '^ a head is 
*^ as eflential to a body politic as it is to a body 
** natural ;" and the cafe of Lazarus having been 
mentioned at the bar, with a doubt, whether he 
would have been reftored to his eftate, after three 
days death ? his Lordfliip faid, that as the Crea- 
tor only can raife a dead man, fo none but the 
crown can raife a deceafed corporation, which 
itfelf created. He added, the corporation in the 
prefent cafe is not qfleep, but dead; and the ex- 
preffion, Lazarus Jleepsthj was owing to the 
intention of reviving him ; but the expectation 
of 2L fcire facias to revive a corporation, or of a 
new grant, cannot be entertained. Thebeft 
opinion on the law at that time is alfo 
dearly evinced by the report of Sir Philip Yorke 
and Sir Clement Wearg, then attorney and 
folicitor generals, in 'the cafe of Tiverton^ 
They fay, that " they cannot conceive how a 
*^ corporation can fubfift, when it is deprived of 
^^ an integral part of the body made neceflary 
** by the charter, without any power in them- 
^^ fclves of reftoring that part^ or of doing any 
^* one a6t as a corporation :" and the Stat, i u 

Geo* 
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Geo. I. proceeding upon the fame idea, triH^if 
•* That if no cledlion (hall be made f thd 
/* mayor, &c/* (on the day required by the 
charter) ^* or fuch etedion (hall afterwards be- 
*^ come void, the corporation (hall not thereby 
** be taken to be dijfolved ;" but in fuch cafeai 
the corporation are empowered to proceed to an 
eleftion on a fubfequcnt day ; but the 5th fee- 
tion cxprcfsly provides, that fuch fubfequent 
cleftion (hall not take place, *^unlefsas grea^ 
*^ a number of perfons (hall be prefent at, and 
*^ concur and vote therein, as would re(pe(9:ive- 
*^ ly have been neceffary, if the eleftion had 
** been made at the ufual time ;" fo that even 
a mandamuT, to compel an eleftion of a mayor, 
under the old charter, would have been ineffec- 
tual, as thofe perfons could not alTemble, who 
were required by it to do a corporate ad. 

Maidjione.'] Since this ad, the cafe of Maid- 
ftone was exadly in point. There was no mayor, 
nor a po(Kbility of eleding one by the charter* 
The confequence of which was, that the officers 
of the crown, SirDudley R ider and Sir John 
Strange, delivered their opinion, that the corpora- 
toon was diflblved, and a new charter was granted; 
but not without oppofition. The grant was di- 
refted to the inhabitants, and ftated fuch per- 
fon to be the firft modern mayor, and fuch and 

fuch 
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iuch perfons to be tlie firft modern jurats ; and 
under it, the members have been conftantly 
fincc returned {a)^ 

Colcbefter and Seaber.'] In Colchefter and 
Seaber, the bond was given to the old cor- 
poration when in full vigour, moft of the 
members of which were afterwards oufted of 
their rights ; but the corporation was revi- 
ved by a new charter, which was accepted 
by the members of the old corporation, and 
which put in motion the remaining fcintilla 
Juris. — The argument in thaf cafe was. That 
the corporation was not fo extinft but that it 
might be revived. But had the crown, inftead 
of reviving the old, chofen to ereft a new cor- 
poration, it could not have been argued, that 
the old one ftill remained, becaufe many of the 
former cafes, and particularly that of Banbury, 
were quoted as being in point. The diredt 
judgment in Colchefter and Seaber, is not ap- 
plicable to the prefent queftion ; and the only 
part of the report which can furniOi any argu- 
'ment to the other fide, is the queftion aiked by 
Xrord Mansfield, Whether a freeman of Col- 
chefter would not ftill have a right of common, 
or to vote for members of parliament ? At moft, 
the obfervation is an ohiier di3um ; to which the 
opinion of Mr, Juftice Fofter is applicable, who 

(tf) 3 Bur. 18^7. 4 Bur, 2204, 

fays. 
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fays (n), That general rales thrown out in af- 
** gument, and carried farther than the trae ftatc 
«* of the cafe then in judgment requireth, 
^' have, 1 confefs, no great weight with me.*^ 
But in ftriftnefs, it only applies to a corpora- 
tion which is revived by the crown : whereas 
the crown, in the prefent inftance, did not 
chufe to grant a charter of revival ; or at leaft, 
it was not fo accepted by the old corporators, 
but granted a new charter of incorporation, 
which they as individuals chofe to rejedt. He 
might therefore content himfelf with laying. 
That that dccifion was not applicable to the 
prefent queftion, although many great lawyers 
doubted at the time of its propriety, as it is an 
eftablilhed maxim in the law of corporations, 
that whjen a body politic has loft its head, ic 
cannot aft, and can neither fue nor be fucd. 
If the cafes which were referred to in the dif- 
cuffion of Colchefter and Seaber be infpefted, 
it will not be found that they fupport the pofi- 
tion now contended for, any more than the cafe 
itfelf The opinion of Mr, Juftice Grofe on this 
pbint (3 Term. Rep. p. 249.) is, that the court, 
indeed, did feem to think, in that cafe, that 
the corporation was not diflblved to any pur- 
pofe ; but on looking into the cafes there cited 
and relied on, they will not be found to war- 

(a) P. 313, 
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jnu^t that general pofition/' Sir James Smith's 
cafe^ which h faid to be in point, only fhews 
that a judgment of feizure of the franchifes of 
k cwporation, does not diiTolve it (a). But 
Lxxxi Holt exprefsly fays, — ^' I am of opi- 
^^ nion that a corporation may be forfeited if 
^* die traft be broken, and the end of the in* 

{a) in Trinity Term, 3 J. Ch. lid. a quo warranto was 
brought againft the city of London for abufing their fran* 
chifes ; and the judgment in faTOur of the crown was, ^^quod 
** lihertdtes tt prMlegid^ feff , capiantur etfeifantur in manui 
.f* regiu*^ By this judgment, the corporation was fuppofed 
(o be diflblVed ; in confequence of which, an 9£k paifed in the 
Ad year of William and Mary (Ch. viii. § i. anno 1690) 
declaring thofe proceedings to be illegal, and refloring the 
xoemberB of the corporation to their former places. Sir 
James Smith was alderman under the old charter, and had 
not taken thp oaths required to' be ulen by the i fflBiam 
ondAUry^ Cb* 8. previous to the ifi of Augufi, 1689 ; in 
toofequence of which, it was faid, he had forfeited his of- 
fice. In Michaelmas Term, 3 William and Mary, he 
moved for a mandamnSf on the ground that the corpo- 
ration was diflblved when its privileges were feized by the 
judgment, and that its dilTolution was recognised by the 
'k£Jt, to rellore its liberties ; in which cafe he was not a 
member of it when the oaths were required to be taken, 
and therefore had no oiEce to lofe : but the court refufed 
the maudamus, being of opinion, that the judgment of 
feizure of the liberties of a corporation, does not amount 
to a feizure or diflblution of the corporation itfelf : and 
that as the corporation fubiified in law, Sir James Smith 
was all along a member of it, and ought therefore to have 
taken the oaths. See 4 Mod* $8. 

D ** ftitution 
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*« ftitmion perverted;" (i Shower^ 286.)'Nowrl 
one of its moll facred trufts is, the perpetuating 
of itfelf, according to the powers given it ; and " 
though Mr, Juftice Wilmot fays, in Colchefter 
and Seaber, That before the aft of George I; 
if a corporation flipped the day of elefting its 
mayor, the crown riiigbt have iffucd a writ from 
chancery to make an cleftion; that dodtrine 
was never recdgftized by th^ courts of law ; and 
at all events,' the writ muft have been direfted 
toafufficient number of perfons to conftitute "" 
the eleftive body; without which, a manda^ 
mus from the King's Bench would be ineffec- 
tual. This point was decided in Trin. 14 
^ George III. the court refiifing to grant a man* 
damns for an eleftion, becaufe fome of the in* 
tegral parts of the corporation were gone ; 
which Lord Mansfield faid would be in faft td 
revive it (a). So in the King v. Monday, re- 
ported by Mr. Cowper (^), though the queftion 
of the diffolution of the corporation was not 
agitated at the bar, his lordfliip afked. Whe- 
ther, fuppofing the corporate body confided of 
twelve, and two were dead, there was any in- 
flance (where the charter has faid that the elec- 
tion fliall be by the majority of the body) in! 

{a) Sec aVjotc of the King againft the mayor and ai- 
d^raien of Colchefter, in Mr. Doug. 2d Vol. of CoixtroVif 
Elcft. p. 59. • (*) Cowp. J 3a, 

which 
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idiich it has been held^ that &x, which are a 
majority of the remaining ten^ were fu£Eicient to 
eled? 

^ Mr. Juftice Afton quotes two cafes ; Rex 
V. Reefe, and Rex v, Newlham ; and fays, it 
was underilood that^ in thofe circumftances, a 
corporation was diflblved. The former cafe is 
not reported ; but the latter (hews the opinion of 
Chief Juftice Rider to have been, That where 
a corporation confifts of twenty, and an eleftion 
is direded to be made by the major part ; if the 
corporation be reduced to lefs than eleven mem- 
bers, no election can take place, and it muft 
be diflblved. (See Sayer, 213.) In a word, from 
all the cafes, it is clear that the dodrine of CoU 
cbefter and Seaber only applies to a corpora* 
tion which has been revived by the crown. 

Having eftabliflied the pofitions that Mn 
Penhall muft claim to vote as a corporator of 
the borough of Hellfton ; and that the corpo- 
ration of which he once was a member, is gone 
beyond the poflibility of revival, it fecmed, 
3dly, to follow, that he could claim no right 
through a corporation which has forfeited all its 
rights whatever. The argument of thofe gen- 
tlemen however has been, although we have 
loft all the rights which we once enjoyed as 
2"^ aggregate body ; although we cannot do any 
one adt for the benefit of the community for 
which we were inftituted ; yet we can feed our 
D 2 cattle 
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tattle on the bomm6n^ and can come down vk 
a poft-chaife to exercife the valuable right of 
voting for members of parliament. But it muft 
i* recolleded^ that Mr. Penhall Claims hb 
franchifes undcir the chatter^ oJt Elizabeth and 
Charles Jl. and that thofe charters grant the pri- 
vileges to the maydf tod cortimonalty and their 
fucceflbrs. Can the commonalty then be faid 
to be the fucceflbrs of the mayor and commo- 
Balty ? and can Mn t^enhall vote without either 
tone or other ? He nevet had aiiy right but in 
conjundion with the other parts of the corpora- 
tion conftituted by the charters. If he claims 
as an^ individual, he is filcnccd by the charter ; 
if as a corporator^ by the judgment of the 
King's Betich ; fo that in either way, there is a 
t>ublic record agaihit him. 

Independent of the abfurdity of one perfoii 
tonftituting ^ corporatldn aggregate, and of 
one elector fehding two reprefetitatives to the 
Houfe of Commons ; if it fliould once be-dc* 
tided, that the members of a corporation, 
though they abandon their charters and break 
their triift, (hall ftill tontinue to enjoy the right 
of voting fo a^ to excliide the tnembers of a 
tocw charter ; other corporations will have tod 
ftrong a temptation to defert their duty in order 
to monopolize this power. But the principle 
contended for by the petitioners^ will prevent 

th9 
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Ae petjiicious cffc&s of fuch corruption, be* 
caufe thc^ crown >y?ll interfere by a new charter 
of incorptoration^ aq^d a committee of the Hppfe 
of Commons will refcue the real eledtors of the 
borough froni s^n uajuft attejnpt ^ deprive the^j 
of the right of reprefentation* 

The cafe for the petitioners being conclude^, 
Mr. Partridge faid. He was counfel for Mr. 
Burgefs and Mr* Abbot, who had been retumed 
by the only furviving member of the ancient 
corporation of Hellfton, and who hoped to 
lupport their title upon principle ap4 authority, 
as well as former deciiions. Aware of the (bong 
ground on which he ftood, his friend^ on tl^e* 
other fide had faid. That the committees who 
bad decided this cafe, were njiftaken in theit 
opinion of the law, and that a cafe had fince 
been determined by the court of King's Bench, 
perfedlly applic^Ie to the prefent que(lion, an4 
founded on all the authorities which had been 
cited. It was Angular, however, that if thofc, 
authorities contained the fame principle, if. 
ihould have been neceflary to argue fo much at 
length the cafe of the King and Pafmpre. In 
proving the revcrfe of this propofiqon, he 
fliould follow the courfe already pointed out tot. 
bim ; and premifing a (hort hiflory of the bo* 
D 5 rough,^ 
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rough, fliould proceed to confider what was the 
law on this fubjed previous to the cafe of Col- 
chefter and Seaber. 2dly, The determination 
in that cale ; and 3dly, The fubfequent cafe 
of Pafmore, which has been fo much relied on. 
The committee would obferve, that the charter: 
of Elizabeth is not an original grants as it re- 
cites two prior charters, one of John, and one 
of Richard 11. the grantees of which were not 
the mayor and comonalty, but the burgeffes of 
Hellfton, who had perfonal privileges conceded 
to them by thofe charters^ The two objefts 
which the crown had in view, in the reign of 
Elizabeth, were to fuperadd a mayor to thofe 
burgeffes, in order to introduce a better fyftem 
of government and police ; and to revive in the 
corporation the privilege of fending reprefen- 
tativesto parliament. Under this charter, the cor* 
poration continued till the year 1 769, when fome 
pcrfons who are dated to have had conftitu- 
tional, but who appear to have afted from felfilh 
motives, commenced fuits at law to deprive thq 
cxifting members of their rights; and fucceeded 
fo far, that they reduced the corporation to ten 
freemen, who (having no mayor amongft them, 
whofe cQHc\jrrent:e with two aldemen was.ne* 
ceffary to appoint a fucceffor to his office) were 
unable to do what was required by. the charter 
CO perpetuate the body. Under diefc circum- 

ftances^ 
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ftances^ the inhabitants of the borough applied 
for a new charter. Whether the members of the 
old corporation ought, in confcience, to have 
joined them, is not the queftion ; but they were 
certainly, in point of law, juftified in oppofing 
the application, which they uniformly did, and 
in rejeding the grant. Their oppofition was 
fo well founded, that the officers of the crown 
heiitated much ; and though at laft they ap- 
proved of the new grant, they never gave f heir 
opinion that the old cocppration was' entirely 
diflblv(:d: for a great law authority, who now 
prefides in the court of Chancery, inferted with 
his own hand, in the draught of the charter^ 
That it was in danger of being dijohed; which 
words the new grant bears in its preamble. The 
queftion therefore rdults to this, What was the 
fituation of thofe old corporator^ at the time 
the new grant pafled ? and whether, eo injanti, 
they ceaied to be any thing but individual in* 
habitants of the borough ^ He was willing to 
admit, that a corporadbn might be diflblved 
by feveral means : it might furrender its pri- 
vileges by record ; but that was not pretended 
here : it might forfeit them by negligence or 
abufe : in which cafe a legal procefs/v^as necef* 
fary to reduce iu And laflly, it might expire 
by the death, cither civil or natural of all its 
* D 4 'members^ 
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members, which bad not yet happened iiv Htljfr 
ton. But he Ihould certainly deny^ that cor* 
porations were ipfo fa£lo diilblved wheneverj^ 
from circumftances^ they could not aft in a coc« 
porate capacity ; for that was at beft ap vsiiety^ 
ence drawn from the cafes in the books which 
did not by any means eftablifh fuch a pofition, 
as they only laid down what in the nature of^ 
things muft happen, that when bodies poiiti^. 
lofe the power of filling up vacant offices, dftey 
mufl in time experience a total annihilation. 

Corporation of Brothers and Sifters.^ The 
firft authority is from Roll's Abridgment; 
but the author does not fay fo broadly as 
is laid down in Comyns's Digeft, that if there be a 
corporation of brothers and fillers, and all the 
fillers die, the corporation is diflblved ; but that 
all the a6ls done by the brothers are void ; an4 
the reafon is, that this is not a perfect corpora- 
tion. Accordingly, in 6th Viner, 282, the quef- 
tion was, Whether a Uafi made by the brothers 
.be good ? and it was held to be void ; but the 
corporation was not faid to be dififolved. 

Abbot and ConventS] The next cafe is that 
of the Abbot and Convent ; where it is faid,-— 
While the Abbot lives, the corporation fub- 
fifls : Which proves no more, than that while 
the corporation is alive, it is not dead. 

^0 IVarranto Cafe.'] As to the London ^0 
warranto cafe, it was undoubtedly argued by 

perfons 
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perfbos of gfeac ability ; but die direft queftion 
irasy Whether the corporation was forfeited 
by fhe mifconduft of the members ? And though 
the arguments of Counfel branched out into a 
veryextenfive field, they can only have the au* 
chority of ailment ; and were afterwards quef<« 
fioned by equally great Lawyers. 
- BiwdUyJ] The cafe of Bewdley, confidered as 
a Parliamentary cafe^ was in his favour, and by 
no means concluiive againft him as a legal autho« 
lity : There were two charters*, one of James the 
Firft) the other of James 11. which being no* 
torioufly void, though a£ted upon for fuch a 
length of time, that the old corporation became 
imperfed, a new charter was granted by the 
.Crown in 1 707, two days before the diflblution 
of Parliament. The Whig Miniftry were then 
in power ; and this charter, granted at fo oppor* 
tiine a feafon, fliews that Whigs, when in of- 
£ce, can ferve an occafional purpofe as well as 
others. In the fucceeding Parliament the dif- 
pute was between Smithy who was eleAed bai- 
liff by a majoficy of the old burgefles, and 
Staie^ who was appointed bailiff by Queen 
Anne's charter, and who had but a fmall majo- 
rity in his &vour, though of courfe fupported by 
the adminiftration ; but in 17 10, the Tories 
having the afcendency, feated their members 
under die. old charter, and did then what was 

proper 



4t CASE I. 

proper to be done, by addreffing the Quoen ttt 
dircft zfcire facias to be iflued for the r^ejil of 
the new charter, in order that the queftioi^ 
might be difcuifed in a CQurt of law. The judges 
did not agree 49 to the diflblution of the old 
corporation ; all of them thought it a queff 
tion of great moment ; and Mr. J. Powell wai 
of opinion th^t it was not difiblved. The point 
was never finally determined, as the difputc was 
compromifed (Jee P. IViUiams); but though 
the authority is not decifive, it ikews that, in 
the ye^r 17 10., the Houfc of Common^ was 
of opinion, that a new charter, i^ot accepted by 
the ancient burgefles, notwithilanding the forr 
mer corporation could not aft as a body 
politic, did not confer the right of voting for 
members of Parliament {See 16 Jour. P. 439.) 
It is remarkable, too, that in the Journals of 
1708 (p. 97.) it appears that Smith tad a 
judgment of the King's Bench in his fiivour, 
which the Houfe chofe to difregard ; and whea 
the Counfel were ordered to be called in to bp 
acquainted with the rcfolution, they were found 
to have withdrawn. . ^ ■ 

. Banbury.'] As to the Banbury cafe, the ap- 
plication to the Court of King's Bench was to 
remove the Recorder, becaufe there was no 
mayor, nor a poffibility of procuring one, and 
jindoubcedly the event was adverfe to him ; but 

he 
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lie was by the nature of his office afleflbr to the 
mayor : fothat the mayoralty being vacant^ the 
Court might fay that the recorderfiiip, which is 
an attendant office^ ceafed^ without declaring 
pother offices^ however unconneded with it, 
to be void. 

In Durham, though the adtof the 25 Cha.IL 
Ch. 9^ direfts the eledion to be made by the 
major part of the mayor, aldermen^ and freemen, 
members of Parliament continue to be chofen 
by the freemen, notwithitandmg a mayor has 
Boc been known in the corporation ibr many 
years ; and there is no poffibility of procuring 
pne. 

. Isverton.'] With. regard to the Tiverton 
csSe, he had alfo been &voured with the reports 
of Sir Philip Yorke and Sir Clement Wearg ; 
and he mud fay that thele reports, which, in 
his appreheniion did not differ from the opi- 
nions of other lawyers, .were not fo decifive 
againil the old corporation of that borough as 
they were ilated to be; for, towards the con* 
clufion, tliey advife the new grant to be pafled, 
becaufe, if the old corporation is diifi>lved, 
they conceive nothing but a new grant can re- 
vive it; and if it is not diflblved, the new grant 
will not deprive its members of their rights ; fo 
that the queftion is left open to either alterna* 

tive. 
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tiTe. Befides, in the Banbury and Tlveitoif 
tafes, it does not appear but that the new 
charters were accepted ; whifh diftingiiiflie^ 
thofe cafes from the prefent. 

But it is faid, an afk of Parliament pafled 
fbon after the Banbury cafe ; which is a legifla- 
tive interprefaticHi of the difficulty. Mr. J. 
Afton, however, in the Colcheftcr cafe, refers 
to that dAy and fays, the Legiflature did not 
mean to confider corporations fo iituated as dif- 
folved, but meant to enable them to recover 
their pcrfeft form ; for, if they were adually 
diffolved, nothing but a new charter could re* 
vivc them. As to the claufe which requires as 
many perfons to attend at a fubfequent eleftion 
as were neceffary before, the intent of it is, that 
Aotwithftanding the interference of the King's 
Bench, an eleftion (hall not be made, except 
agreeably to the charter ; but it does not follow, 
from that caution, that fuch corporations are 
diffolved in ioto^ becaufe the fame obfervation 
recurs, namely, That if that were the cafe, the 
aift would fraftrate its own intention. With re- 
gard to Maidftone and Cacrmarthcn, their 
cafes ftood on a different ground, in as much 
as the new charters were accepted by a majority 
of the old corporators ; fo that he felt little pref- 
fore againft him from the decifions prior to that 
of Colchefler and Seaber. The force of that de- 

termination. 
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termination^ in his fiivoiir, had been felt by the 

.f endemcn on the other fid^ ; and they had ju«. 
dicioufly attempted to draw the tttendcm of the 
committee from it ; for it undoubtedly proves, 
that though art integral part of the corporadon 
be loft, ftill the rcmainiDg members retain cer* 
tain rigfauu According to theif argument, the 
moment the maypr was removed, the corpora-^ 
kion was at an end. Where, then, Was the ne« 

. teffity of the acceptance of the new grant by the 
nemaining old corporators, which was however 
thuch relied on i The principal confideration 

" £>r the cQurt was. Whether the old corporadon 
Was abfolutdy gone ; for if lo, the debt was not 
due. It could only be confidered as due, on 
the fuppofition that the old corporation ftill 
fubfifted to ibme intents and purpofes. We are 
told the operation of the new charter was to 
enable the corporation, to take its prefcriptive 
Hghts ; but the prefcripdon could not have been 
i^erfeft, if the corporation had at any moment 
ceafed to exift. Lord Mansfield exprefsly fays, 
'* The corporation is hot diffolved by the judg- 
** ments of Oufter, and fubfeqiient deaths of 
^' the mayor and aldermen ; dio'they are with- 
** out their magiilracy, their conftitudon is not 
'* deftroyed and gone ; their former rights re- 
** main. Would not a freeman of Colchefter 
** ftill continue to have a right of common,^ or 

" to 
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^' to vote for a member of Parliament ?** Surely 
it is not too much to aflert, that fo great a Judge 
would not have hazarded the opinion, except he 
hadbeenfatisfiedof its truth.* Mr. Juftice Wil- 
mot fays, ^^ the difference is between a judgment 
^^ againft the corporation itfeif (for that may he 
'^ a forfeiture) and a judgment of oufler againft 
'^ individuals. God forbid that; the rights of 
** the innocent Should be loft and deftroyed by , 
*' the offence of individuals.'' The juc^es 
then agree, that a corporation is not deftroyed by 
judgments of Oufter againft individuals^ Hell-* 
fton was reduced to its incapacity by fimilar 
judgments. 

Ma^or and Aldermen of Cokhejier.'] As to 
the fubfequent cafe of the King againft the 
mayor and aldermen of Colchefter, a note 
of which is in Mr. Douglas's 2d vol. of Elec-. 
tion Cafes, p. 59, all that the court decided 
was, that it could not grant a mandamus to 
reftore an integral part : and Lord Mansfield 
diftinguifhes that cafe from the prefent, when 
he fays, " ihereftof the corporation created by 
*' the temporary law is alfo gone j fo there is not 
^^ tf^«j/^ member left.*^ 

King and PafmoreS] The enquiry, therefore, 
refults to this. Whether the King and Pafmore 
has finally decided the point ? The queftion in 
that cafe was. Whether William Pafmore was 

mayor 
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iiiayorof the corporation? which made it liecef* 
fary to enquire^ whether the new charter was du- 
ly accepted ? But it appeared that the charter was 
direded to many perfons by name^ the majority 
(^whom certainly accepted it. Without, there- 
fore, being difpofed to queftion that decifion, 
it does not /ollow that, becaufe the Court de« 
cided the acceptance was valid for the .great 
purpoies of civil government, that it alfo de- 
cided, that no right whatever remained in the 
mepibers of the old corporation. On the con- 
traify, the Judges cautioufly and very properly 
avoid that difcuflion. Lord Kenyon fays, " the 
*' general queftion is. Whether the charter of 
*« Geo. IIL was accepted ?'* He adds, " When 
^' an integral part of a corporation is gone, 
" without whofe exiftence the fundtions of the 
;" corporation cannot be exercifed, and the cor- 
f* poration has no means of fupplying that in- 
" tegral part, the corporation is dijfolved to cer- 
** tain purpofesJ* — It is clear, therefore, that Iris 
Lord(hip did not conceive it to be diflblvcd to 
all intents and purpofes. Mr. J. Afliurft fays^ 
that in the old cafes the word dijfolved is ufcd in 
an equivocal fenfe ; but it is now contended, 
that it is perfedly clear, and means a total anni* 
hiktioA of all the rights of the community and 
its individuals. But a body politic may be 
laid to be diflblved quoad its corporate exiflence, 
and not diflblved quoad certain rights of its 

members ; 
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members ; as it is undoubtedly juft, tHat whei^ 
ist perfon has complied widi all the terms of A 
tharter^ he (hould enjoy its benefits. It wiU 
not in Mn Penhall's power to prevent jtidg- 
ments of oufter againft tfthers ; and therefore 
he ought not to be involved in the punifhment 
of their guilt. He was admitted a freeman iii 
1744. Till the year 176^, the tharter under 
which he afted was never queftioned, and no 
procefs has ever been iiiflituted perfohally s^ind 
him. What legal magic, thefrefbre, can Ae^ 
prive him oi rights which have been veft- 
cd in himfo long, and exercifed fo frequently > 
Every corporator has a perfonal right of vcrjr 
great importance ve^ed in hhti ; and as to the 
abfurdity of the rights of a corporate bod^ 
veiling in one individual, the cafe of the abbot^ 
whofe convent is entirely dead, is a fuficient 
anfwer to the Objeftion. ^he charter of Eliza- 
beth does not require the prcfence of the mayor 
at an eledion ; for if there be no mayor, the 
fenior alderman, and, in his abfence, the next^ 
or the fenior freeman, is diredled to prefide; 
Where, then, are we to ftop while any remain ? 
but if this be the cafe, under the charter of 
Elizabeth, the argument would be much ftronger 
in his favour if that charter was removed ; for 
it will then be found, that in the time of King 
John, a corporation of burgeffes exifted in Hcll- 

fton 
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fton^ without either mayor or aldemien ; and 
that they returned members to parliament before 
tfaofe offices were known to them.. It will like. 
wife appear, that in the reign cf Richard U. 
they accounted with the crown by the^ tide of 
Burgefles of Hellfton ; fo that the primary rights 
of the burgefles renuined, though thepardcipa- 
don of them was extended to others, aiul mud 
revert to them alone if thofe officers. were re* 
moved. His clionc, therefore, flood on a double 
ground, the charter of Elizabeth, and (if that 
was diiallowed) the ancient rights of the burgef-> 
fes. But he did not apprehend that it was tbo 
intereftof his friendsjohithe. other fide to im* 
peach that charter; fonthen they muft contend 
that the crown had a right to create a borough 
which was much difputed before the union, but: 
which would certainly He an infringement of that': 
treaty if attempted now. All they would gain 
by that meafure would be, to undermine die. 
ground on which his clients flood, without 
ftrengthening their own. The right hie con-* 
tended for had been recognized by two former • 
committees, whofe decifions, if Lord.G'renville's ; 
late aft had exifled, would have been finaL-— 
Since the lad of thefe, three returns had pafled 
unqueflioned. What became of the afUvity of 
the other fide during this dme ? He did pot wilh « 
the pre&nt committee to follow implicitly the 

£ decifion 
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deci£onofiiidrpFedeceifors ; buthe trufted thac 
xbt addidonal argument of the King and PaT- 
tnore had oeceiveda fufficient aniwer to induee 
diem to he of the fame opinion* 

Evidence. 

The cotinfei for the fiiang members then 
called Mr. Johns^ who was town«clerk; he took 
thac poll in^ the ele<5ioris of 1754 and 68*, pre- 
yious to thet ^nt of the new charter ; and, lit 
74, &o> :S:ti 84, S6y 87, 9a, fince the new 
c4iarter. At all thefe the returns were made by 
Benhall and his colleagues. In 1784, Mr. 
Rogers, who was recorder under the new diar<» 
ter, was elefted by the -remaining members of 
the old corporation ; but there were then only 
two candidaocsj no contdl having taken place 
fince the year So. Mr. Penhall is eighty years 
old, ^ and fttbfcribed the. remm of the members 
in. 1790. 

Thechaoto'of the 27th Elizabeth, confirmed 
by another of the 16th Charles I. eredted the 
corporation. as it flood previous to the new 
^ant. The charter of £li2:abeth recited a 
prior charter of Kmg John. 

The copy of a return, 26th Edward III. be* 
ihg' produced fit>m^ the Tower, it af^pearedro 
be made^ asall returns were at that dme, by the . 

flieriff; 
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ftieriff; who to the names of the members return- . 
cd, added thofe of their manucaptors. 

Another return was produced of the reign of 
Henry 6th; and, by the original Pipe-office 
Roll it appeared, that in the time of Richard II. 
she hurgeps of Hellfton accounted v^ith the 
crown for a farm of 25 marks by that name. 
The alteration of the Attorney General in the 
draught of the charter, by inferting the words 
in dangtr of being difolvedj in place of abfolutely' 
dijfolved, was alfo proved ; which words were 
alfo in the recital of the charter. 

Mr. Law. 

The evidence being clofed, Mr. Law faid, 
he was ready, notwithftanding the former de- 
ciiions of the committees in his favour, to meet 
the difcudion Je novo, and to argue it either 
as a legal orconftitutional queftion; becaufe he ' 
was of opinion, that tho' the corporation of Hell- 
fton could not continue itfelf without the aflift- 
ance of the crown, that circumftance could 
not affcft the vefted rights of the former corpora- 
tors ; and tho' other members of that body were 
otifted of their firanchifes, Mr. Penhall's right 
was never queftioned ; nor did it follow, 
although a quo warranto would not be granted' 
beyond the period of twenty years, that it could 
always be procured within that time. His title 
E a ha4 
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had been confirmed by forty years pofleffion^ 
had frequently been afted upon^ and had been 
acknowledged by the. recorder under, the new- 
charter, who accepted a return made by thofc 
very perfons with whom Mr. Penhall afted, and 
of whom he is the furvivor. 

As to the mace and other infignia of office, 
he confidered them to be gaieties, as they have 
been called in fome of the old books, not 
at all effeatial in . the borough. The bur- 
gefles enjoyed rights in a corporate capa- 
city from the earlieft times, and accounted 
with the crown in the time of Richard II. long 
before a mayor was known in Hellfton. If 
therefore they exifted before that officer was in- 
troduced, why ftxould they, not exift after he 
was removed ? He would acknowledge. That 
where the number of members conftituting a 
torporation was definite ; as for inftance, 
twenty, it had been doubted by great autho- 
rity. Whether fewer than eleven could aft? 
But where tlie number is indefinite, the right 
muft necefTarily accrue to the (urvivors. Mr. 
Penhall being therefore the fole furvivor, was a 
corporation in himfelf ; which is a pofition ju(h* 
fied by the civil law (from whence we borrowed 
the conftitution of bodies politic) as appears by 
tbePandefts (Lib. 3*Tit* 4. Lex. 7. § 2.) " Si 
*' univerlitas ad unum redit magis admittitur 

" eum 
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^* eum convenire & conveniri; cum jus in 
" unum reciderit et ftet nomen univerfitatis (a)**. 
So in the cafe of Sutton's Hofpital (10. Co.) 
many governors were named, and the furvivors, 
or furvivor of them, empowered to fill up their 
number to fixteen ; but it might by poffibility 
happen, that the furvivor fliould be called up- 
on to ad as fole governor. But it was faid. 
The grant of the new charter muft be void in as 
much as it purported to beftow this right ; to 
which he anfwered, that the grant would in 
time beflow all it intended ; and that it was not 
neceffary that every part of it ftiould take efFeft 
at the fame inftant. Neither was there any rea- 
fon why the crown fhould not give all it could, 
though it might not be able to grant all it 
wiQied; an inftance of which occurred In 
the College of Phyficians, whofe charter ap- 
pointed the Lx)rd Chancellor, the two Chief 
Juflices, and the Chief Baron, its vidtors ; but 
tho* it was holden upon folemn argument. That 
the King's Bcnchhad afuperior vifitatorial autho- 
rity, and that claufe was taken to be void ; yet the 

{a) Qiiod fi in unum reciderit^ poteft hie potion jure 
coaveoire et convenviri cum et per unum jus commuuitatis 
retineatnr et coofervetur quamquam ab uno collegium non 
couftituatur— Neratius tres collegium facere dixit et hoc 
' magis fequendum eft. (L. 85* iie Verh.Ji^. vide Pcrezius in 
CaJ. Lib. II. TiU 17. § 14.} 

E 3 charter 
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charter remained valid in every other rcfpefit. 
^See I Black. Com. 481.^ He (hould not there- 
,fore be driven to contend, that there might be 
two <:orporations withco-extenfiye powerS in the 
fanje place. The new grant conveyed eveiy 
thing to thofe who accepted it, except dut right 
which they knew to be vetted in Mr. Penhall 
as a member of the old corporation. At all 
events, it was never faid, that the fubjeft 
could be deceived by a grant from the crown, 
though it was an undoubted principle that thc^ 
King might. He requefted the commfttee to 
attend to the cafe of Colchefter and Seabej^ 
which was decided by very able and cautious 
judges, and which has been recognized by the 
prefent court of King's Bench, in as much as 
they have faid they can reconcile that cafe with 
the King and Pafmore. By the authority of 
Colcheller and Seaber, and indeed of all the 
books, it appears that a corporation may exift 
as an imperfed body j and by a fpecies of pal- 
fy, like the human frame, retain fome of its 
fundlions, though it has loft the power of exer- 
• cifing others ; but his friends feemed to con- 
tend, that it could only die of an apoplexy, 
and muft perifli at the firft ftroke. The right 
offending members to parliament, tho' derived 
originally through the corporation, is a perfonal 
privilege ; and the wages of the members were 

formerly 
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formerly coUeftcd, not from the property of the 
body politic, but from that of the individuals 
reprefcnted. So alfo the fee-farm rents, the twen- 
ty-five marks in evidence, were confidered as 
the perfonal debt of the individuals, and not le- 
vied on the corporation lands, (See 2 Raym. 95 2O 
But the burthens being perfonal, the privileges 
ought to be fo too ; and accordingly, in Bagg's 
cafe (11 Co. p. 9 P.) itisfaid, *' When a man 
*^ is a freeman of a city or borough, he lias a 
*^ fireehold in his freedom for life." Nothing 
then but his own aft can diveft himof that free- 
bold ; and it might as well be faid, that if a 
tenant for life, widi the power of making leafes, 
makes a valid leafe, and afterwards forfeits, the 
leafc is void ; or, that when by adt of parlia- 
ment, the privilege of holding two livings is 
given -to Maflers of Arts, it would be loft to 
thofe who have taken their degree, if the uni- 
verfities fliould afterwards happen to be dif- 
foivcd. He muft admit that one learned 
judge exprefsly faid, in the King and Paf- 
more, that the corporation was diflblved. But 
the expreflion of the Chief Juflice, fo often 
repeated, " that it was diflblved to certain 
furpofesj* fcems clearly to mark his opinion, 
that it ftiU fubfifted to fome intents. It was faid, 
that it would be difficult to claim aright of com- 
mon in the ciraimftances of his client ; but as 
it had been decided that a privilege of exemp- 
E 4^ tion 
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tion from duties granted to a corporation^ was 
to. be exercifed, not by the corporate body, but 
by die individual members, it would be enough 
to'ftate the cuftom, that thofc who were ad- 
mitted freemen by the corporation, who were 
refident, and had not been disfranchifed, ought, 
and were accuftomed to enjoy a right of com- 
mon, with or without flint. None of the rea- 
fons given in Gatcward's ca/e(6C!(?. 60.) againft 
the claim cf a mere inhabitant to a right of 
common, apply to a freeman. It was there 
faid, that an inhabitant as fuch, has no defi- 
nite eflate ; but a freeman has a freehold cfbate, 
both of continuance and certainty • It was like- . 
wife laid, that though an inhabitant fhoiild re- 
^leafe, the right would commence again the 
moment another perfon occupied the houfe : 
fo that the common could never be extin- 
guifhed, or the ground cultivated ; but if a free- 
man once furrenders his franchife, it is gone for 
ever. He had only, therefore, to fue out the 
writ of common ; the words of which to the flie- 
rifF are extremely general: ^* Precipe A. &c. quod 
permittat B. habere communiam pafiura in C. quam 
habere debet et folet.'' Reg. 155 : and in the tide, 
^^ de EJfendo quietum de Theolonio/* where a 
burgefs claims to be quit of toll, none of 
the writs mention the exiftence of the corpora- 
tion, but merely flate " cum ipfe ficut cseteri 
** burgenfes vilU de B. per chartam, ^c, qui- 

" etus 
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^^ etus fit et ejfe debeaL*' X^cfe, or peifaaps 
better reafons^ induced Mr. Juftice Yates, who 
was a very eminent fpecial-pleader, to concur 
with Lord Mansfield (which was not his pre- 
vailing foible) in the opinion that a right of 
common fliU remained in the ancient corpo* 
rators. 

In the report of the cafe by Sir James Bur- 
rows, it appears that his Lordihip exprefled 
his opinion by an interrogation ; but that is the 
ftrongefl pofiible mode of aflertion, and as fnch 
is ufed by Mr. Douglas, in page 32 of his In- 
troduction, when he aiks a queftion not inap- 
plicable to the prefent argument, ** What is 
*^ the meaning of making the lad determina- 
^^ tion of the houfe final ? Is it not faying, that 
'^ an adjudged point, however improperly de- 
" termined at firft, (hall be conclufive and 
*^ binding in all fucceeding cafes ?** But if his 
friends were not content with that mode of ex- 
preffion, they would find his Lordihip, in a 
cotemporary reporter, (i Blackjloney 591.) ex- 
preffing himfelf more clearly thus :• " I am of 
•^ opinion, that the corporation is not diflblved, 
^^ but only deprived of its maglftracy; the free- 
^^ men are ftill entitled to their rights of com- 
*• mon, to votes for members of parliament, &c. 
•* Thefe privileges are not loft by the ouftcr of 
*^ a mayor." Mr. Juftice Blackftone muft be 
fuppofed to have concurred in this opinion, or 

he 
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^lie W0p}d ba^c marked hisdi&nt in^hisCom* 
onenuries; where he is to be.undcrflood, that 
itbe five powers enumerated, are neccfiary only 
'in the. original con{lru£tion and perfeft Aate of 
ibodies tpolitic. Mc does not fay, That by the 
-3i]:y>rironment for inftance of their members, 
or the extinftion of fome of their parts, they 
•fiiall be diflblved. The very oppofite -doc- 
itrine prevailed in Colchefter and Seaberj and 
'haddtnot^baen fo held, the bond would have 
^foheated to the crown, and muft have been 
'fegranted. In that cafe, the new corporation 
•qiuft basre fued as affignees of the crown, there 
Aeing no aft of parliament to enable the mem- 
-bers of a new charter to fue in their own name, 
as is the cafe .with regard to flieriffs, bonds, and 
the affignees of {bankrupts — but the new corpo- 
ration 'relied folely on the right of the old, and 
it was decided, that die bond did not efcheat, 

Mr* Law now entered more minutely into 
die difcuffion of the cafes which had been cited ; 
and crbferved, that a friend of his (Mr, Eaft) 
had thou^t himfelf rc-arguing the King and 
Pafmore, and had afked. What right Mr. Pen- 
hall could hav€ when he ceafed to be a corpo- 
-rator? but diar was begging the quellion, as 
he was not diipofed to admit the pofition. The 
cafes in the books, in his apprehenfion, proved 
that a corporation was diflblvcd by the death of 

all 
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all Its memben, and by nothing lefs. Many in* 
fiances occurred in the quo warranto cafe of 
corporations who had loft their mayor, and 
to which the crown h^ added ^c^/los; but 
that circupiftance proved, that though they had 
loft an integral part, they were not diifolved^ 
as the crown would not, like Mezentius, join the 
living with the dead. He trufted, therefoce, 
that the committee would be .of opinion, that 
the old corporation of Hellfton wasftillTepre* 
fented by Mr. Penhall, though it appeared now 
*^ Lacerum crudeliter ora** 

Mr. Douglas, 

In his reply faid^ That although the learning 
in which the queftion was involved, were of an 
abftrufe nature, the queftion itfelf, in his ap« 
prehenfion, was limply this. Which of the two 
parties before the committee is the corporation 
of Hellftf>n ? for if Mr. Penhall chofe to clwm 
as an inhabitant, he wr^ ^jaU)Utn.b.ercd by thofe 
who fupp|>rted)his clients. Heisfaid^ indeed, 
to poflef$ rights under fome charter previous to 
that of Elizabeth; and that if the fubfequent 
charters were overturned, he was ftill an ele- 
mentary burgefs of the borough ; but does it 
follow, becaofe he was illegally chofen under 
the charter of Elizabeth, that he was a good 
burgefs under that of King John }' His friends 

had 
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had not yet afccrtained the mode of cleftion m 
thofc early times, though it was neceffary for 
their argument to prove, that he was duly 
ele(5ted, admitted and fworn, a burgefs of 
the old corporation, which fubfiftcd without 
mayor or aldermen. The title therefore was 
imaginary, and the committee would recolleft, 
that in thofe old charters, the word burgeffesvizs 
not neceffarily a term of incorporation ; but that 
it as frequently meant the tenants of burgage- 
pofleffions, according to the opinion of Lord 
Holt. Thus, in Saltafli, the burgefles are not 
corporators, and the grants arc to them and their 
heirs, and not their fucceflprs. Little can be 
. colktSted either from the returns or from the 
pipe-roll, which merely defcribes the bur- 
gefies as men of Hellfton, from whom the 
fee-farm rent was received. The city of 
London, in the fame way, accounts by the 
defcription of Civis Londinenfes ; but it 
would be abfurd to infer from thence, that 
they had no mayor, or other officers who were 
known to belong to the corporation. But what- 
ever may have been the former conftitution of 
the borough, the charter of Elizabeth new 
moulds it, and defines precifely what (ball con- 
ilitute a burgefs in future. The beft defence 
for Mr. Penhall is. That he is a member under 
that charter ; and the queftion then will refuk 
to diis. Whether the charter of Elizabeth, or 

that 
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that of the prefcut reign, is the fubfifting char- 
ter of the borough h. as it ^3 admitted, oirall 
hands, that two charters, with co-extenGve 
powers, cannot fubfift in one place at the fame 
time. But if the latter charter be void in the 
moft cffcntial .pointy the fubjefts who accepted 
it- on that condition are deceived, which is in- 
deed attempted to be- juftified ; but what is 
more, the crown is deceived, in as much as ic 
intended to impofe what is not merely a fran« 
chife, but alfo a dutf , and was at one time con- 
fidered as a burthen. On both thefe grounds, 
therefore, tlie conmiittee mull declare the char- 
ter to be void, though the court of King's 
Bench has decided it to be valid. 

His friends on die other fide had placed great 
reliance on the cafe of Colchefter and Seaber ; 
but he did not think it neccffary to controvert 
that decifion, as the Judges in the King and " 
Pafmore had declared both cafes to be recon- 
cileable. The latter cafe had the advantage of 
being canvafTed in more difpaffionate times than 
fome of thofe on the fame fubjeft which pre- 
ceded it, and clearly eftablifties this pofition, 
that when a corporation has loft its chief powers 
of a&ion, and the crown, by a new Chkrtfer, 
erefts a body politic, into which it transfufes the 
rights of the former corporation, and addreflcs 
the grant to a number of inhabitants/ among 

whom 
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whotfr Hieremamlng old corportttontre includ* 
cdi the acceptance of the majority of the whole 
win bind the reft, although the old corporators 
ifaculd refufe thtir aifent. For thdu^ a noble 
Judge faid, that the old corporation was only 
d}flblved to certain purpofes, he afterwards ex- 
plains thitt expreffion by fayii^, that the King 
may revive all the rights of the old body, eithef 
iqr new or in the old corporators. The rights of 
the corporation, perhaps, did not revert to the 
crown. They m^ht be in abeyance, like a 
peetage which defcends to coparceners, but 
which cahnot be afTumed till the crown grants it 
tQ one. The operation of the charter might be 
to veft thofe rights in the netv corporators by 
grant, and to revive and perfed: them in the oU, 
by a ipecies erf* remitter* The certain purpofes 
for which the old corporation was faid to exift, 
were to prevent the eftates Wbnging to it from 
revening to the donors or efcheating to the crown, 
and to keep alive a poffibility of having its rights 
revived. For though the right of common, and 
fiich other rights muft neceffarily be exercifcd - 
by individuals, the fee fimple,.or inheritance is 
in the corporation, as appears from the cafe in 
Saunders. And in Bagg's cafe, though a free- 
man is faid to have a freehold, be is faid to 
have the inheritance with others. It feems 
to follow, therefore, that if the inheritance 

with 
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what oiliers is gone, his own freehold de* 
tamiocs. Lord Mansfield docs^ not fay,' 
that while the rights of the corporatictti are 
ia abeyance, a freeman could eacercifc any of ■ 
them: So that perhaps be might condnue ta 
have a right of common,*" without having^ ai 
right to cxcrcife it. The difficulty* of claiming' 
fuch a right any odier way. than throu^i thei 
corporation, is a ftrong argument againft its^ 
exiftence. It does not appear by the Rcgiflei*,* 
that the precipe quod permit tat habere comfiiunia$m 
is adapted to corptxators ; but fuppofing that 
it IS, it does^ not follow that the title muftnof* 
be more explicidy ftated in the declaration, as« 
was dorie in- the cafe 06 the city of London and- 
Lynn Regis ; by the report of which it appears, 
that the writ was not referred to ; but the de- 
claration ftates the exifleoce of the ancient cop** 
poration o£ London, and the freemen ckim the 
exemption, under: it. (^See Mr. Henry ^ Blad^ 
Jlpnt*s Rep.- ZQ6i) 

The argument drawn from the hardftiip ofthe ' 
. cafe h plauSblc^ but is not juft ; for though it is 
hard that the rights of the innocent fhould be 
injured by others, if the law of England fays 
that mufl fometimes happen, individuals mud- 
lubmit. The corporation is truftee for the 
rights of its members, who like all perfons whofe 
eftate is managed by truftees, are in a great <le« 
gfee in their power. Mr. Pcnhall's cafe was 

different 
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different from the abbot of a convent^ wfao^ like 
the dean of a chapter, was a corporadon in 
himfelf, and with the convent made a corpora- 
tion aggregate. He might therefore fubfift 
alone, and retain the powers of profeffing others, 
notwithftanding the convent was gone. The 
fame obfervation was applicable to the corpora- 
tion of Durham, which, though it had Idl its 
mayor, had not loft the power of perpetuating 
itfelf, as the different Guilds filled up the va- 
cancies that from time to time happened in them, 
by the admifiion of new freemen. If that argu- 
ment failed Mr. Penhall, there only remained 
the other ground for him to ftand on, which muft 
be perfedlly untenable, except he could prove 
that he was admitted a member under the old 
charter of Richard II. or of John (if any fuch 
exifted) previous to the grant of Elizabeth. 

On Thurfday, the 23d of December^ the 
committee informed the houfe, by Sir Adam 
Ferguflbn, that they had determined. That 
James Bland Burges, Efq.. and Charles Ab- 
bot, Efq. were not duly returned burgeffes 
to ferve in this prefent . parliament for the bo- 
rough of Hellfton, in the county of Cornwall ; 
and alfo. 

That Sir Gilbert Elliot, Bart, and Stephen 
Lufhington, Efq, were duly returned burgeffes 
for the faid borough ; add alio. 

That 
\ 
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That the latter gentlemen were duly elefted 
burgefles, to ferve in this prefent parliament for 
the faid borough ; and alfo that the fcveral peti- 
tions did not any of them appear to the faid 
feledl committee to be frivolous or vexatious. 

And the laid determinations were ordered to 
be entered in the Journals of the houfe. 

Afterwards it was ordered. 

That the deputy clerk of the crown do attend 
tlie houfe, fonhwith, with the double return for 
the borough of Hellflon, in the county of Corn- 
wall, and amend the fame by taking, off the 
file the indenture by which James Bland Burgei 
and Charles Abbot, Efcjuires are returned. 
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The Committee met on Friday the 4th of February 
1 79 1, and coniifted of the following members : 

Charles Pierrepont, Efq. Chairman^ 

J. B. Church, Efq. 

John Holden Strutt, Efq. 

R.M.T.Chifwell,Efq. 

Thomas Coxhead, Efq* 

Lord Vifc. Weymouth. 

John Shawe Stuart, Efq. 

Earl of Burford, 

Thomas Johnes, Efq. 

PhSip Metcalf, Efq. 

Richard Glover, Efq. 

Laurence Palk, Efq. 

Gerard Lake, Efq. 

NoMIK££S, 

Rt. Hon. Thomas Pelham, of Su Ledger and Ladhroke^ 
Charles Small Pybus, Efq. of Anderfim and Town/on. 

Petitioners upon one Return^ 
John St. Ledger and Robert Ladbroke, Efqulrcs, 
and Thomas Bridgman Luxmore, with other 
Eledors in their favour. 

Counsel, 

Mr. Graham, Mr. Gibbs, Mr. Dampier. 



Petitioners on the other Return^ 
John William Anderfon, and John Townfon, Efqrs. 
and certain Electors in their intereft. 

Counsel,' 
Mr. Partridge, Mr, Fanlhawe, Mr. Lens. 

Mr. Gibbs and Mr. Lens were Counfcl for the 
two fets of Eleftors. The Committee refolved, as 
in the Hellfton cafe, only to hear two Counfel on 
each fid<^. 
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TH E petitions bein^ read, thofe in fiivour 
of St. Ledger and-Ladbroke ftated. That 
they> together with Townfon and Andeifori^ 
were candidates for the borough of Oakhampr 
ton at the laft general eleffaon ; and that a poll 
being demanded, the fame was duly taken be- 
fore Thomas Bridgman Luxmore, the mayor, 
who at the clofe thereof, declared the majo- 
rity of legal voices to be in favour of St, Ledger 
and Ladbroke. Alfo, That one John Hawkes,. 
under colour of th? office of Portreeve, took . 
a poll, which they contended he had no right 
to take, and made a return of Anderfon and 
Townfon : but that even at his poll, there was a 
majority of legal votes •for St. Ledger and Lad- 
broke ; they therefore prayed. That the return 
of Hawkes might be taken off the file, &c. 
F 3 There 
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There was likcwife a charge of bribery agEunft 
. Anderfon and Townfoiu 

The petitions in favour of Anderfon and 
Townfon ftated^ That Hawkes was, by virtue 
ofiiis office of Portreeve, the only legal return- 
ing officer : that Thomas Bridgman Luzmore, 
the mayor, had poflefled himfclf of the precept, 
pretending that he had a right to make the re- 
turn ; and by rejefting fome legal votes, ten* 
dered in their favour, and admittmg others 
which ought not to have been admitted, and 
which were fraudqlent and occafional, had ac- 
quired a colourable majority for St. Ledger and 
Ladbroke. They therefore concluded widi the 
fame prayer. 

Th^ refolution of the 24 February, 17 10, 
touching the right of eledfcion was then read, in 
diefe words: 

Refolved, '^ That the right of clefting mem- 
bers to ferve in pariiament for the borough of 
Oakhampton, in the county of Devon, is in 
the fireeholders and freemen, being made free 
according to the charter and bye-laws of the 
laid borough :** which was followed by the refo- 
lution retraining counfel from giving evidence 
contrary to the laft determination of the Houfe of 
Commons, and the refolution appointing thofe 
who are firft named in the return, or whofe re- 
turn is immediately annexed to the writ, to be 

firft 
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firft heatd. By the 28 Geo. III. Cb. 52, each 
party, if required, is to give in a ftatement of 
the right meant to be relied on. The ftatement 
given, by the counfel for St. I^edgerand Lad- 
broke was. That they apprehended the legal 
returning officer to be the mayor, chofen by the 
capital and affiftant burgefles of the borough, 
according to its charter. On the part of An-^ 
derfbn and Townfon, that the returning officer 
was the Portreeve for the time being (a). The 
counfel for the former gentlemen objefted to 
this ftatement, becaufe it did not mention how 
the Portreeve was appointed, they contended. 
That by the allegation in their petition, that 
Hawkes had made a return, under cplour of the 
iffice of Portreeve^ they meant to fubmit the 
queftion of faft to the committee. Whether or 
not he was legally chofen ? as well as the quef- 
tion of law. Whether, fuppofing him to be 
properly nominated, he had a right to aft as he 
had done ? that this ftatement was exprefsly re- 
quired by the ad itfelf ; the fenfe of which 
feemed to be, that the returning officer could 
not 'be better defcribed than by ftating, What 
dcfcription of people had a right to appoint 
him ? But to this it was anfwered, That the 

(n) See the report of the committee, at the end of the 
cafe. 

F 4 aft 
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aft feemed not to point to thofe cafes where the 
difputc is to which of two offices the right of 
making returns is incident ; but to thofe cafes 
where the queftion is, Which of two perfons (hall 
fill a particular office ? that the committee were 
now to decide. Which of the officers was to 
kave the right contended for ? and not, Whe- 
ther thofe offices were properly filled ? and that 
the petitions, by alledging that Hawkes had 
claimed certain rights under colour of the office 
of Portreeve, admitted that, in point of faft, he 
was duly appointed to the office. 

The opinion of the committee being taken; 
they declared, by their chairman. That they 
did not think it was neceflary to ilate the right 
of chufing, nominating, and appointing the 

Portreeve («). 

Mr. Graham, 
As leading counfel for St. Ledger and Lad* 
broke now proceeded to open his cafe, and faid, 

(a) The aft j8 Geo. III. Ch. ji. § 15, referred to, 
clearly empowers the committee toreqidre ** ftatementa 
^* in writing of the right of deftioo, or of chufing, nomi- 
^ natbg> or appointing returning officersi" if they think 
fit. It is to be prefumed therefore, that the committee 
thought the petitioners had by their petitions admitted the 
Portreeve to have been legally chofen. The petition of the 
elefton in fevour of St. Ledger and Ladbroke, contained 
the following words: *' the petitioners further infift, that 
" the faid John Hawkes, fy 'uiriue cf his office rf Pari* 
^ neve had no right whatever to take fuch poll," &c. 

he 
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be could, liave wiflied that no lumeceflarjr quef* 
tion had occiurred to confume that valqablo 
time which the committee would find themfelves 
obliged t9 beftow upon the prefent cafe ; ,but 
diat wilh had been defeated by Mr. Hawkes^ an 
attorney, who had chofen to revive in his per* 
ion an office that had in a manner lain donpant 
for one hundred and fifty years ; during which 
period, the right of the mayor to aft as returning 
officer had never, been queftioned. He fUted, 
that in 1623, a royal charter was granted to the 
prefent corporation^ antecedent to which time, 
very little of the hiflory of the borough could 
be known with fatisfaftion; and that it was a 
maxim founded on the judgment and experience 
of mankind, in fuch queflions, rather to look to 
thofe times when the cuiloms of a place were 
fetded and uniform, and our refearches might 
meet with fatisfadory evidence, than to attempt 
to penetrate into the remote and confufed mafs 
of antiquity, where one man might prove him* 
felf more ingenious than another, but where it 
was impoffible for the mind to arrive at any 
certain conclufion. There were indeed two an- 
cient returns extant of members to parliament 
from this borough ; the firfl in the 28 Ed. L 
anno 1^00; the fecond, in the 7 Ed. IL anno 
J 3 14 (a). But it appeared, that from this laft 
(a) Sec the 4th part of Piynae's Pari. Writs, 1079^ 

* F period. 
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period, the borough had rdinquUhed t|iis pl^U . 
legK tiQlbme time after the grant of th^ charter 4 
whidi would not be a matter of (urprize tp thofc 
who refleffced that the now valuable right of 
iending reprefentatives to parlUment, ' was in 
earlier times confidered rather as a burthen than 
a {Aivilege. * AH that is kiiown for certain of the 
borough^ previous to die charter, i$, that it was 
a royal burgh holden of the crown in capiu ; 
that It was granted to a meff^e Lord, William de 
Baldwin^ and afterwards to the famdy of Court- 
ney (a). He mentioned this, in order that the 
commitcee might comprehend the true nature of 
Ac inftrument whidh the gentlemen on the 
other fide mig^t perhaps call the charter of Ro- 
bert dc Courmey, but which in faft, is a grant, 
or rather a confirmation by Robert de Court- 
ney to the free burgeffes of Oakhampton, of all 
the privileges they had enjoyed in the time of 
William de Baldwyn, yielding in return, by 
the hands of the Portreeve, a certain tent. The 
grant alfo recites, that the faid burgefles may 
chufe and depofe a Portreeve and beadle. The 
Portreeve was to coUeft rentsi tolls, and dues j 
he was in the nature of a fervant ; is ftiled by 

(«.) See Winis Notit. ParEwacBt. In Mad. Jfrms Bm^ 
ft\ p. »o, there is a returo of the iheriff of Devon* •g Ed- 
ward 11. which certifies Hugo de Courtney to be Lord of 
Oakhampton. 

the 
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the Lord my Portreeve ; and feems to hare no 
rights, except what are fpecifically given him by 
die inibrument, in which no mention is made of 
the right now contended for ; the grant is to 
them and their heirs ; but had the word fuccef- 
fors been added^ it could not on that account 
be argued, that the fubfequent charter of the 
crown recognized this community to have 
been a corporation, as Maddox in his firtna 
Surgi^ p, 37 {a), proves, that privileges were 
frequently granted to towns, or communi* 
ties in their colle6tive capacity, without any 
incorporation. There was a fbrong analogy 
between the old townfliips and manors : they 
had a fteward to prcferve the records, &c. 
a Portreeve to collefi: the rents and duties^ 
and a bailiiF of inferior authority, whofe of- 
fice is not exadly afcertained ; how then can it 
appear that the Portreeve had a better dtib to 
make returns dian the fteward, who returns in 
Downton and many other boroughs ? They fet. 
up two returns ; and if thofe returns furniQied^ 
on their infpeftion, any hint of the fyftem con- 
tended for, he (hould be bound to acknowledge 
the weight of the argument ; but they appeared 
to be fo concluiive s^ainft it, that he could not 
imagine the gentlemen on the other iide ferioufly 

If 
(a) Sec alfo pagci 54, 57. 

elied 
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relied on them. Thofe returns were made as 
all other returns were made at that period. Be* 

• fore the Ttb of Henry IV. C&. 15, a county court 
was holden, to which the eleftors for the county 
and for the boroughs within the diftridt reforted 
at the fame time ; the (hcriiF returned whom he 
pleafed : and this was the evil intended to be 
remedied by the ftatute ; but which, as it in- 
flii^ed no puniftiment on the flierifF who 
fliould difbbey it, required another interpofi- 
tion of the legiflature. The nth of the fame 
king, Cb. 15, ihflidted a penalty of one hun- 
dred pounds on the flierifF who (liould make an 
illegal return, and on the knights of the (hire 
who (hould aft under it. Still, however, the 

. flieriffs fheltering themfelves oihder the generM 
•words of thofe ftatutes which were, " Quod in 
*^ pleno comitatu tuo eligi facias pro comitatu 
*^ tuo duos milites, et pro qualibet civitate in 
/^ comitatu tuo, duos cives et pro quolibet 

. -*/ burgo in comitatu tuo duos burgenfes/* af- 
ter they had eleded the knights of the fhire ac* 
cording to the votes of the freeholders of the 
county, prefided themfelves at the eleiftion of 
the bnrgefTes, taking the votes of thofe who 
came from the different boroughs, and totally 
neglefting, even when they afted moft corre<5Uy 
to iffue precepts. This is fufficiently clear from 
the preamble to the ftat. 23 Hen. VI. Ch. 14, 

enaAed 



O A.R H A M P T O N. 77 

cnadted for the redrefs of grievances arifing 
from the mifcondud of the (herilFs. (See alfo 
fryntUj 252.) Nay, fo inveterate was the 
cuftom, that ho fliould be able to give in evi- 
dence a return of a IherifF fubfequent even to 
the ftatute of Hen. VI. by which it appeared, 
that notwithftanding the provifions of the fta- 
tute, no precept had been ilTued, and confe- 
quently diere could have been no return of a 
returning officer for that borough, which, vi 
termini^ muft pre-fuppofe fuch a precept dir 
reded to him. 

He had hitherto by his argument contended, 
that previous to the charter of James L this 
was not an incorporated borough. It appears by 
that charter, that Mr. Serjeant Glanville, who 
was one of the moft enlightened men of his 2^e, 
knew not how to confider it. But fuppofing that 
it was a corporate borough, furely the prepofitus 
pr Portreeve J et burgenfes^ or the prepofitus ei 
communitas, or the ancient corporation (call it 
what you will) was completely g ne and anni- 
hilated by the acceptance of the new charter; 
which, after the late decifion in the Hellfton 
cafe, will hardly be denied. By whatever name 
the old corporation exifted, the new charter is 
direfted to all the members of it, and includes' 
them all. How then can it be contended that, 
after the old corporation is diflblved, one mem- 
ber 
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ber of it can flill retain a right to aft as return* 
ing officer? The opinion of the fubfequent 
reign, when the hiftory of the borough muft 
have been better underftood than it can be now, 
was much in his favour ; for the original char* 
ter of Jaqies I. having been furrcndercd, the 
corporation was (hcHtly after reftored by a new 
charter, which only mentions the mayor and 
commonalty of the former one; and in 1640, 
when the borough, for the firft time after iti 
incorporation, returned members to parliament^ 
though it had received its grant feventeen years 
before (which is furely a very critical period in 
its hiflory) the precept was directed to the 
mayor; neither the Portreeve, nor any other 
perfon claiming a right to make the return, 
though the value of a feat .at that time was very 
likely to raife fuch queftions. Another very 
fiivourable opportunity offered of contefting the 
right of the mayor in x66o, when there was ^ 
double return ; but fo little was the Portreeve's 
claim dreamt of, that the freeholders, who af^ 
fembled in a tumultuous manner to oppofe th^ 
mayor, never thought of the Portreeve as an an- 
tagonift to him* The refolution of the houfe 
on that occafion was, that the members remrned 
by the mayor (hould retain their feats till the 
other party eftabliOied their claim ; but the dif- 
euffion of the cjueflion was prevented by the 

diffo- 
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diflbludon of parliament. The next year a 
fimilar return was made by the mayor^ and nc* 
quiefced in ; and, fince that time, all the pre* 
cepcs have been direfted to the mayor, and the 
indentures have been between the (heriff and 
him. To purfue the hiftory of the borough ; in 
1 7 1 o, the freeholders claimed a right of voting; 
and their right was recognized by the houfe, but 
chey did not infill on a different returning offi* 
cer. The band of the mayor, and the corporate 
fcal was ftill afiixed to the mdentures. The 
name of the Portreeve was never mentioned, ex- 
cept in one return of 17 j4> where he figned as 
one of the freeholders ; which he would not have 
done, had he thought his right to return para-* 
mount to that of the mayor ; but the office is 
{n fad now fo infignificant and fo obfolete, that 
his learned friends would not ftate for a cerumty 
who have the right of eledtiag to it, left^ by a 
farther fearch into their records, a different 
mode of ele6tion (hould appear, and they (hould 
be held down to their former ftarement. The 
caufe of their dilemma is evident : Rents re* 
(erved in money grew in time to be of little 
value; and the office, the principal duty of 
which was to colled them, was almoft forgotten. 
Mr. Gr^am faid this was the cafe he had to 
lay before the committee^ and, (hould he fub- 

flantiatp. 
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fiantiate it by evidence^ he thought it was To 
ftrong as to call on the gentlemen on the other 
fide to ftiew fome probable ground of fuccefs, 
as an apology for the oppofition and expence 
their friends had occaiioned in the borough. 

Evidence. 

Two returns were produced ; their dates 28th 
£d. I. anno 1300 ; and 7 Edw. 11. anno 1314^ 
made by the ftierifF in the ufual way during 
thofe early times : alfo fevferal returns of mem- 
bers for boroughs, in the county of Devon, anno 
14Z9, 7th Henry VI. in th^ fame form; and 
even in 1449, four years after the 23d of 
Hen. VI. which fo exprefsly direfts precepts 
to be fen t to the returning officers. 

Anno 1640 appeared to be the firft time 
that Oakhampton fcnt members to Parliament 
fince 13 14. — The writ recites, that it was 
an ancient borough, and ufed to fend members ; 
and, in confequence thereof, directs the flieriff 
to ifllie his precept. The indenture was be- 
tween the fheriffon the one part, and the mayor, 
burgefles, and commonalty on the other ; and 
under the corporate feal. In 1 660, tliere was a 
double ;return ; ift, by the mayor and burgef- 
fes, under the common feal ; and, ^dly, by 
the free burgefles who returned only one mem- 
ber. This laft indenture purported to be by the 

flieriff 
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(heriff and the mayor and commonalty^ but 
was in fa6k made by the freeholders without the 
corporate feal. By volume eighth of the Jour- 
nals^ P^g^ 39 it appears, that the houfe order- 
cd the members returned by the mayor to 
retain their feats till the others proved their 
right. All the other returns, down to 1783, 
were in the fame manner under the corpo- 
rate feal, the precept being fometimes direct- 
ed to the mayor alone, and fometimes to the 
mayor, burgefles, and commonalty. In 1754, 
the indenture was between the (heriff and 
the mayor, burgeffes, and conmionalty. Henry 
Luxmore was mayor ; and amongft the names 
of thd commonalty was that of John Luxmore, 
virith the addition of 'Portreeve. In 1783, the 
precept was direifted to the mayor [a) ^ but the 
return was made by the freeholders and free- 
men, under the corporate feal ; the mayor^s hand 
does not appear Qi). In 1784, John Luxmore, 
the Portreeve, having fecured the eleftion, pro- 
cured a fupplementary inflxument to be executed 
by the mayor, as if to perfcdthe return. The 
return thus amended by the clerk of the crown, 
purported to be made by the freemen, free- 
holders, and mayor, under the common feal. 

(:i) The word mayor appeared to be written on an 
erasure. See p. 92 and 96. 

"' ^'•"- a The 



The gntnt rf Robert dc Cmirtucy im$ pfflu 
duced and read ; a copy of which is ^eti ia dM 
note herctdf fubjoined («)• The evidence bebg 
finxfhed^ 

]Vfr. 

{4b) Omnib' xti Hfdelib* hoc fcripttftn vifttris y^l amditurif « 
Kob*^ de Curt* cternam in Domino ialutem« Novtrit Uai- 
Verfitas veftra quod ego Rob*^ dedi et eoDeeffi, ^ hac mca 
prtfeati cjtrta oo^rmaTi cankaSa et atfloifi] Mm* vatom 
mec et hecedum bmofuAi burgtofibus de libero IwgP imp 
de Okem*oR)iua tcuementa fua et iiberatcopfpetudinei quaa 
ttabebaot tenogore Kicardi filii B^dewini et Rob^'fiiti r^s et 
Matilid* de Avercpges'uxoris fue et Nawifie deCmteQ^nia- 
txis mee, in burgo et id terra foriolbcaf reddendo inde 
.annuatim dc quolibet burgaglo^ nifki et heredibuf mfik per 
manus prepoi&ti mei de burgo, ad f dhjun iaoAi Miebi^r 
duodeciin denar' pro oronibus ferritiis et cxaftkmibus ad 
me vel heredes jacos pertineotibm^ Sibi et heredlbut 
fuis tenend' * et hatbend* de me et heredibot Itotfs 
Jure hereditario libere et quicte paedfiae et Ifononficc 
HI perpetunkiij in bofco in plaoo io tus b tmitii iafiagiris in 
communibns pafluris in aquis in noolendinis et in pmnibua 
locis ubi ego et heredes mei iUis et hertdtbns fiiis rationabiliK 
ter warrantizarepoiTumus. Coaceffimus ctiam quod burgeft* 
fes anntiatim proprio eorum oonAdtu, prepofitom et proeo* 
fiem iibi elegant et deposkajot : pnepofiCtis Tero quietus fit de 
gablo' preco de fex denar/ Si plaeitum fpe&ana ad Donji' 
Hum furget in burgo in eodem debet terminari. Si aliquis 
de burgo forefeceht de manerio domini quietus Ct jp/to duo- 
decim denar*; fi folitus fuerit jvdicb et confiHo burgOD* 
(ium et feneicalli mei fecundum quantitatem delicti cafti* 
getur. Si aliquis burgagiinn novum ceperit eiMifilio fendcalli 
mei et bonorum meonim homiaum auxilium domitt htbc* 
bit in bolpo meo de Okem% St burgenfel yd coruoi putii 

velinr 
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Mn Dampier^ 
|a fiiauniftg it upj obfei-vcd, that the mayor had 

beeu 

▼dint nubere vcl maritare quictc feciant ubicunquc 
YolueriDtt qnilibct burgcnfis fncm habeat cum 4 
pnrodlis quietos de pannagio in boico meo de 
Pk^m^ Nemo tiifi fit dc burgo corium viridc cmat in 
buTfo, ncc aliqnod talliu' hcuiU Tholoneum^ coUigat 
prepoiitus, et duodeclm d^nar* de Tholonio et quietanciam 
Gabli fui habeat pro hoc fcnritio, ct qnatuor denar* nihU fi 
ocedst quatQpr Tholoneum. Reddat de cavallo denar', d^ 
aounali Qbol', de quinque bidentibus denar*, de quinque 
porctt denar^ de blado et cap* nicbil. Si quia emcrit vel 
Vcndidit infra longam petram vel infra Yfeoeyete tholoneum 
reddat; $i quis tholoneum afportavit quietus reddat pro 
quadrante quinque folidos, pro Obolo decern folid^ pro 
dentfio xzti folidos; St burgenfis velit recedere vendat 
bnrgagium fi Tult cuicunque voluerit exceptis domibus 
Xeligiofis, ct ad quiet* debit* dando domino duodecim 
idciiar* et propofito quatuof et burgo qtiatuor quietus re- 
oedat. Si vero aliquem bnrgenfem contigit fati impiere 
munus uxor qus et heredes tenementa fua quiete recipiaut; 
Si quis defiderar libertatem burgi et talis fit quod poffit re« 
^ipi, primo anno reddat domino quatuor denary et burgo 
quatuofy fecundo anno Domino quatuor tantufii^ tercip 
^ tnirga^um capiat tcI gabellum reddat et recedat* Si quis de-* 
bitum alicujus burgenfis aiportaverit burgen&s catalla afpor* 
lands in burgo fuocapiantet retineant donee eis de jure fattsfc-* 
cerit. Burgenfes roei ^uiet' erunt de.tholoneo per touim De- 
-Ton' ubiegoet heredes meiillosdejurewarrantizarepoirumus 
etdebemus. Memo nififitlibere conditionis fiabit in Lege 
contra burgeniea me(^« Omnia redditqs et omnia amercia* 
-fuenuet omnisexitus burgi per manus prepofitimihi vel 
heredibus^s reddantur. Prohac auumdonatione, concef- 
G 1 fion« 
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been in pofleflion of the right fdr 1 50 years ; which 
was twice the length of timencceflary to acquire 
a prefcriptive title to the largcfl: eftate in Eng- 
land. There was the ftrongcfl: prefumption, 
therefore, even if any returns could be proved 
to have been made by the Portreeve, that he 
had long fince furrendered his right to the 
mayor. The borough was governed under the 
ancient grants or charters, by a fteward, a port- 
reeve, and a beadle. Of thofe the fteward was 
the principal officer : He appears as judge of 
the amerciaments and fines ; if any perfon is 
about to build, he is to allow the wood, &c.^^— 
The portreeve is merely to colled the fines and 
duties. It cannot be underftood by the char- 
ter, that he was the returning officer. And 
how does it appear that the prefent Port- 
reeve is fubflantially as well as nominally 
the fame officer with the Portreeve men- 

fione et confirmatione mea dederunt fnihi predi^^ burgen- 
fes X marcas Stcrhngorum in recognitionem ; quod ut 
ratum et inconcuffum in perpetuum permaneat prefenti 
carta, et figilli mei appofitu confirmavi hiis tcftibus. Do- 
mino rcg* de Cuit*. Willielmo de Nynnet tunc vie*, Devon* 
per Rob. de Curten'. Rob. Ic Baftart. Will**, de Alba 
Mara. Baldewino de Belle(lon. Elia Coffin. Rad' fii* Rad?. 
RogerodcMulea^.Will<^- deLeg*. Ph. Peter. An'gode Wile 
Galfr' de Metedun*. Galf dc la Nag. et multis aliis.* 

tioned 
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tioned in the an^cient deed ? Can it be fliewn> 
that he is chofen by the burgeffcs under the 
ienfe of the charter ? From the old returns it 
appears beyond all doubt, that the IherifFs 
made the returns themfelves ; and fo unwilling 
were they to iffue precepts, that even after the 
ilatute, when they were liable to very fevere 
penalties, there are inftances of their continuing 
to aA as formerly. The royal charter was 
granted in 1623. At that time, the rights of 
the Portreeve muft have been clearly afcertained : 
yet the flieriff directs the precept to the mayor ; 
the mayor returns, and his return is acquicfced in. 
In 1660, there was a double return. The free- 
bolders, who thought themfelves exempt from 
thejurifdidjiqn of the mayor, made a return bf 
one member. Why they did not eleft two 
perfons to reprefent them can hardly be gueflcd 
at ; but it is fair to fuppofe, thatthey would have 
pitched on any perfon who had appeared to have 
a colourable right to aft as returning officer, in 
order to oppofe the mayor : yet fo convinced do 
they feem of the mayor's right, that they falfely 
ftate their own return to be made by him under 
the corporate feal. This is' a ftrong circum- 
ftance to (hew, that the Portreeve was not 
thought of. In 1783, the return is not figned 
.by the mayor; but this was explained by 
a f«i£t which came out in evidence, that the 
G 3 mayor 
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liiayor was at that time depiftjr pdfttafcA^, an4 

might, from his ignorance, imagine that he 

would incur a penalty by thus interfering in 

eledtidns. But what flieWs the fetifc 6f the bo** 

rough moft decidedly, k the conduct of Mr. 

John Luxmore himfelf, upon whofe intereft thfe 

other gentlemen build their hop^s of fucdefs ; 

for having procured himfelf to be returned iix 

1 784 ; and his brother who was mayor, having 

.oniitted to fign the return, he was fo featfol of 

its validity, that he procures his brother to ex* 

ccute ah inftrument, declaring, that he, 2a 

mayor, had taken <he poll and made the return. 

For thefe reafons, he hoped that the committee 

would fee that the claim of the Portreeve to 

adt as returning officer, could neither be fup* 

ported by law or cuftom. 

Mr. Pahtrii^ge, 

As counfel for Meflh* Anderfon and Towh- 
Ton, who were returned by the Portreeve, notfr 
proceeded to open his cafe, and obfcrved, Thit 
the gentlemen oil the other fide had judicioufljr 
Tor themfelves, treated all refearches into an- 
tiquity with ridicule, and had endeavoured tft 
confine the attention of the committee to too* 
dern times, when daey imagined the hillory of 
tjie borough would be more favourable to their 

cl^im* 
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daini. He begged leave however to deny due 
the cOxiclufion they drew from the U&s in evi- 
dence was iatisfaiSbory ; for it appears by their 
own cafe^ that till 1623^ a mayor was unknown 
in the borough. It alfp appeared, that the 
freeholders rights were anterior to thofe of the 
mayor^ as they enjoyed the privilege of fending 
members to parliament from the earlieft times. 
Could it then be fuppofed that there was no re* 
turning officer till 1623 ? Are we to prefume 
that the iheriff aded Co illegally as to make the 
returns himfeU down to fo very late a period ? 
This appeared to him to be a mod improbable 
^nduiion; for it undoubtedly was his duty> long 
beforcf the charter^ to tranfmit regular precepts 
to the proper returning officer ; and the prefump- 
don is^ diat in point of &A he did foj and kept 
thole returns by him without annexing them to 
the writ as he now does. The regular prefump* 
Sion in courts of juftice is» that officers do their 
diiXy if the contrary be not (hewn. So that in* 
ftead of one folitary inftance of negled^ they 
fliould have proved, that all the iheriirs had 
been uniformly negligent. Taking for granted 
liaierefore what he had a right to prefume, and 
what was perfe&ly confident with the ancient 
returns, that the (heriff obeyed the ftatute of 
Henry VI. by ifluing precepts to the returning 
officers of boroughs. Who was that officer in 

G 4 Oak- 
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Oakhamplon ? Not the mayor, for he did not 
exift till three centuries after returns were proved 
to have been made. It has been acknowledged 
by the greateft antiquarians, that there is an un- 
common dearth of returns from the reign of 
Henry III. to that of Edward IV, (a) ; but it 
is too wild a prefumption, that though they do 
not now appear, they did not 6nce exift. If 
the Portreeve then is taken to have been once 
the returning officer, his right, though waved 
for a time, cannot be loft by prefcription. He 
is frequendy mentioned in the royal charter, and 
his rights are by it exprefsly referved ; his office 
is diftinftly traced down to 1622; and as the 
charter does not fay a word concerning the re- 
turning officer, which is not very ufual in grants 
of that date, the fair conclulion is, that Glan- 
ville who fuperintended it, thought that he was 
the ancient returning officer of the borough, 
and therefore did not wifli to trefpafs on his 
rights. Nor could any argument be drawn from 
the omiffion of claiming the right during fuch a 
length of time, if the hiftory of the place were 
attended to. The firft mayor under, the charter 
was John Growden ; a perfon of the lame name 
of Growden was then Portreeve, and had been 
cbofen by the homage of a court-leet held at 

{a) See Pryone, and Brady, p, 164. 

Michaelmas^ 
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Midhaelmasy 1622. But the charter giving the 
corporation a power to make by-laws, it was 
caiitioufly and wifely provided by one of the firft 
a6ts of the corporation, that the mayor for the 
time being (hould be prefented to the homage 
to be chofen Portreeve alfo for the year of his 
mayoralty. The junftion of the offices took place 
in 1623, and has continued with but one ex- 
ception ever fince. In 1640, which was the 
firft return after the charter, and was much re- 
lied on by the other fide, Michael Drewe 
united both offices in himfelf. The fame ar- 
rangement happened in 1660, when there was a 
double return : fo that this precedent is far from 
being conclufive againft the Portreeve ; for the 
difpute was between the mayor and freeholders, 
and could not poffibly happen between the 
mayor and Portreeve. It is true that the Houfe 
ordered the members returned by the mayor to 
take their feats ; but as the rights of the Port- 
reeve were never at iffue, and as the returning 
officer united both offices in himfelf, though he 
chofe to return as mayor, he could not by that 
aft afFed the rights of his other capacity. There 
is indeed one inftance where the Portreeve figns 
the mayor's return qua Portreeve; but this, fo far 
from fiirnifhing an argument ^ainft him, feems 
to be a claim of his right, for otherwife he would 
have figned fimply as a burgefs. At worft, the 

precedent 
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pUDoedent does not cany great authority widi f t* 
as€Psreiy one knows that^ at certain times, the po* 
litics df boroughs flow in a placid ftream ; and 
as both officers of the corpomtion aigreed in theif 
choice of the members, it is not probable that 
they would be difpofed to conteft and litigate 
their rights ; but if fome inllance of the exercife 
c^thb right be required» an inilance occun. Ii| 
17S0, the (heriff iifued his precept to the Port* 
reeve by naoie ; he was at that time alio mayor^ 
but ^ned tlie return in the capacity of Port- 
reeve» and no objedion was made to the for^ia* 
Hty c^ the return^ though there was a petition 
on die eleftion. This was Mr» Hawkes*s cafe ; 
be was duly elefted to the office of Portreeve at 
the Michaelmas court^eet^ prior to the dedioa. 
He made an application for the precept to the 
tmder iheriiT; being refufed, he proceeded to 
a£t as he thought the powers of his office en- 
titled him ; he admitted and rejedbed votes, as 
iiis juc%ment led him to pronounce them 1^;^ 
or invalid ; and the refult was, that he declared 
the m^ority in fevour of Anderfon and Town- 

iOQ. 

Evidence. 
Several ancient deeds of feoffment of eftatfes 
within the borough in the reigns of Edward L 
and II. were produced, attefted by the Port- 
reeves 



OAK HA MP TON. 9% 
ttens fot diofe dmes. It was tbon admitted 
Hiat tte office of Porarerre had fobiiffced from 
tk6 earUeft ^ttktB^ dotra to the grant of the 
charter. The fteward of the ccntiit-leet^ who 
faid he waa at>{>ointed by the lords of the bp* 
tough -(cen<^thept*incipa^itihabitaiitsinfeoired 
ia truft fot the towA) produced a precedeoC 
of a Portreeve chofefi by the hoau^e of the 
courts a&no 18 Jac. I. coofifting of eighteen 
perfons. The town clerk proved the bye^law^ 
which purported to be made by Giowden^ tEe 
iirft mayc^^ Glanville the recorder^ and the prin« 
* cipal biHTgefles^ and the affiftants of the town and 
borough; its date was the 3d of Sept. 1623$ 
and it agreed, ordered^ add eftabliflied^ that 
always hereafter^ the k(t eleded mayor ihatt 
•be prefented to the hom^e to be chofen Port- 
ireeve^ and (hall execute die duties of the office^ 
the chief of which were to infpe^l; the commoa 
rights of way, and to collect the accuftomed 
rents and dudes, &c. By another entry it ap* 
peared, that Growden the mayor Was, on th$ 
3d of Oftober, 1623, preiented, and chofen 
Portreeve. The firft words of the prefentment 
were cum curia Ugali^ &c. From ^ book called 
BleSio Offic. they proved the jundion of the of- 
fices from 1640 to 1660 ; and from another 
irorporation - book calted, Th^ Fair Chamber 
B^i^ they traced the £uriher jundion of the of» 

ficcs 
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iices^at alL the periods when, returns were made 
to parliament^ with one exception, in i7539wheii 
. the mayor and Portreeve were ftrongly con- 
nefted, and both figned the return the enfuing 
year. In 1780, the precept was addrcffed to 
■Benjamin Warren asPortrecye ; and he figns the 
tetum with that addition ; but the addition ap- 
peared to be in a diflFerent hand-writing, and was 
icxplained to be the town clerk's, Warren being 
old and infirm^ The word Portreeve appeared to^ 
have been written before Warren figned; for his 
iignature was not in the fame line : he was Jboth 
mayor and Portreeve. In 1783, the precept is 
addreffed to thet Portreeve; the addition ap- 
peared to be erafed, and the word Mayor in- 
serted. The, return is neither figned \>y the 
mayor or Portreeve (a). The charter of Ja. I. 
jefervesthe rights of thePortreeve and free^bur- 
gefles, &c. (i'). 

Mr. 
* . ' 

{a) See Supra, p. 8r, 85, . 

(i) The following is a tranflation of that part of the 
charter of James I. which itfervcs to the Portreeve his 
.rights. 

** We approve, ratify, and confirm to the Portreeve of 
the borough of Oakhampton and his fuccelTors, alfo to 
the burgeffes of the free borough of Oakhampton, in the 
faid county, and their fucceflbrs, and to the Portreeve and 
co/TJmonalty of the faid boroiighof Oakhampton and their 
fuccef!b'*s, alfo, to the faid mayor and burgeifcs of the • 
faid town and borough of Oakhampton and their fucceflbrs; 

tliat 
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Mr.' Fanshawe, ' • 

In fomming up, faid, that whatever degree 
.oF credit the committee might have given to Mr* 
i Graham's ^flertion, that the Portreeve's claim 

was frivolous, muft be completely removed by 
the evidence which they had heard. And he 
thought he might lay it down as a general prin- 
ciple, that whenever the returning officer was 

tiiat they the faid Portreeve and his lucceiTorty the bur- 
gefles of the free borough of Oakhamptoa and their fuccef- 
Ion, and alfo, that the faid Portreeve and commonalty 
of the faid borough and their fucceiTors, and the faid mayot 
and burgefles of the faid town and borough of Oakhamp^ 
ton, and their fucceflbrs, may hkve^ hold, enjoy, and ufe, 
and for ever, here after, may be able to have, hold, fnjoy, 
and ufe, all, and fingaiao fuch markets, officss, liberties^ 
franchifes, free cufloms, privileges, &c« whatfoever, with- 
in the faid town and borbugh of pakhampton, the iibertiei 
and precioiEh thereof^ as at' any time heretofore, the 
did Portreeve of the borough of Oakhampton, or his pre- 
tleceflbrt, or the free burgefles of the ^ free borough of 
Oakhampton, or their prcdeceifors, or the Portreeve and 
commonalty of the faid borough of Oakhampton, or their 
predeceflbrs, or the mayor and commonalty of the faid 
town and borough of Oakhampton, or their predeceflbrs, 
or any,* or either of them lawfully had» held, ufed, and 
enjoyed, at < any time, heretofore, from the conceffion, 
declaration, or confirmation, of Robert de Courtney and 
Hugh de Courtney, Knights ; or any other Lord or Lords 
of the borough aforefaid, for the time being ; or by reafoa 
of any ufe, cufiom, or preloription^ or othierwi& how- 
ibfver." 

once 
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once legally afcer^ined in a borough, the office 
could never become antiquated ; for it was not 
attached to an individual, or concerned onlf 
tboie who refide on the fpot, but by its con« 
fequences afieded the kingdom^ at large; a. 
member of parUanient^ when chofen for a par^^ 
ticular pUce, becoming a member for the whole 
country. Such a right cannot, thcrefijre, be 
extinguiihed without the confent of Parliaments 
As to the nature and etymology of the office^ 
long before the Conqucft, the kingdom was 
4ivided by Alfred into certain diftrifts, the care 
of which waa exttruiled to officers called Reeves^ 
m\iOy in counties, were denominated Sbiu^ 
rteves ; in boroughs, Portreeves. Thefe Reeves, 
in general, were eleftive j which was a remnant 
/of. Sa*on liberty. There is a ftrong analogy 
between thofe for counties aiul thoTe for infe« 
lior jurifdidions ; for as the iheriff executed 
the commands of the crown, fo it was the duty 
of the Portreeve to execute the fuperior com- 
mands of the (heriff ; and the arguments which 
may be derived from the nature of the office are 
ftrongly corroborated by the hillory of the cor- 
poration. — ^Serjeant Glanville, who framed the 
charter, was recorder of the borough; and 
diesafore it is not probable that he wifhed the 
Portucevc to have adverfc rights to the mayor, 
with whom he muft be fuppofed to be connefted. 

But 
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But he was too enlightened^ not to Tee that the 
ri^s of d^e Poxtreeve could not be deftroyed^ 
if they once had an exiftetfce ; and he therefore 
politkaliy adviied the jundipn of the offices ti^ 
prevent the difcuffion of the qudlion. Thai 
cttftom has fince been continued for obvious 
purpoTes* The argument of filence on the 
|«ibje&9 b therefore completely done away« la 
common cafes, ufage may tend to eftablKh the 
rights of individuals ; but where there haa b^a 
an attempt of this kind, to blend two offices, 
and to force the eurrent of ufage into an arti-- 
fidal channel for particular purpoies, uiage in 
fuch a cafe^ is a very weak aigument. The 
borough had indeed for a confiderable time 
omitted to fend members to Parliament. The 
right was afterwards refumed : but fuppofiag 
k had preferred its claim during that intervaj, 
who but the Portreeve would have been entitled 
to make the return ? Portreeves are retumiiig 
cfficers in many boroughs, which is eafily ac- 
counted for, becaufe it was their duty to exe«« 
cute the fmaller proce/Tes of law within their 
jurifdi^on. And as to the argument that th^ 
Ibeiiff made all the returns himfelf, it is neg|L<* 
aived by the ftatute of Henry VL ; which ex- 
preftly fays, that the returns ought to be made 
by the inferior officers. Admitting even what 
is apparent from the ftatute^ that the fheiiBs fre- 
quently 
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qucntly neglefted their duty, and had in fomc 
cafes ftifled returns entirely, will the committee 
prefume that they neglected their duty in every 
inftance ? and that not one precept was at any 
time iflued to Oakhampton, efpecially when a 
contrary fuppofition is by no means inconfiftent 
with the returns produced ? But even if he had 
afted for fo many centuries in oppofition to the 
jlatute, flich a line of negligence, or rather of 
criminality, could not deftroy the rights of the 
Portreeve ; which he fliould contend admhted 
neither of a ceffer or furrender. It was upon 
this realbning that the firft idea of quefticming 
the legality of the old intereft of the borough 
was conceived in 1780. The beft legal advice 
which Weftminfter-Hall affords was reforted to. 
The refult of that advice was, that the Portreeve 
was the ancient and proper returning officer of 
the place ; and the precept iflued to him ac- 
cordingly. Whether the precedent was not re- 
peated in 1783, the committee would judge 
from the crafure in fo important a part as where 
the word mayor is inferted. For thefe reafons, he 
thought the claim of Mn Hawkes, fo far from 
being litigious and vexatious, deferved the 
praife of the committee for vindicating the an- 
cient rights of his office; the legality of which 
he hoped would be recognized by. their deciiion 
in his favour. ' 

Mr. 
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Mr. Graham/ 

In reply faid, Tbat if he had confulted his own 
judgment, he fliould have left the cafe as itftands 
at prefent; but when he reflefted on the momen- 
tous intereft of his clients, he did not dare to con- 
fuh his. own opinion. He could not, however, 
difdiafge his duty better than by dating Mr. 
Partridge's argument candidly as he gave ir* 
It amounted to this : — There was no mayor 
in Oakhamptori till 1623. Before that time 
Aere probably were returns ; and the Portreeve 
was probably the returning officer ; for the a£t 
26 Henry VI. direfts the flieriff to iflue pre- 
cepts to the returning officer ; and we muft 
therefore conclude, that he did his duty, and 
that fuch returns were made. The charter rc- 
ferved all his rights, and the prefumption is 
fappofed to be irrefiftible, that the mayor, 
ever fince 1623, made the returns, not (as ap« 
peared upon the face of them, excepting one 
inftance) in his capacity of mayor, but in the 
capacity of Portreeve, which it was admitted he 
iikewife filled* 

To the prefumption that the (herifFdid his 
duty, he begged leave to oppofe the matter of 
faft. That fuch precepts were not iflued. The 
aa recites the negleft of the fherifF in many 
places, and when coupled, with the returns 
in this particular cafe, affords us every 
reafon'to conclude, that this was one of the 

H boroughs 
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borou^ which had reafon to compl^ of that 
negleft. As to the argument^ that the orig^ 
right of the Portreeve could not be abandoned 
or furrendered; whoever confults Glanville^s 
book, will find, that upwards of forty boroughs 
have, by difufe, loft even the important right 
offending members to parliament {a^. If, then, 
he fliould have demonftrated that, in all huma^ 
probability, there was no returnbg ofiicer in 
ancient times, there was an end of the argu- 
ment. But fuppofing the reverfe to be the cafe, 
how can they prove that the Portreeve was the 
returning officer rather than the fteward ?— It 
was indeed faid, that be<:aufe there was a Reeve 
in the county, and a Reeve in the borough, 
their offices muft have been of a iimilar nature ; 
but what did the argument amount tp? Ac 
beft, a prefumpcion drawn from etymology, 
which could never be allowed to overturn the 
conftant ufage of the place fronx the moment it 
renewed the right of reprefentation.-»-If the duty 
of executing returns was in thofe times thought 
to be of importance in the borough, the fteward 
was tlie fuperior officer ; and it is therefore pro* 
bable, that this important truft was confided to 
him i but if, on the other hand, ii was confidered 
as a minifterial fundion, it would probably fall to 

(a) See the Preface, p. 99« 

the 
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the (hare of the inferior officer (the Bailiff) to 
execute. Again : they fay the charter refcrved 
thefe rights ; and tliis* was the opinion of Mr. 
Serjeant GlanviUe. But can it be fuppofed 
that Mr. GlanviUe had the fmallel^ intention to 
rcferve this facred right which had never been 
thought of for fo mamy centuries ; and that he 
had in contemplation, a cafe which might never 
happen ? or if he had entertained fuch a thought, 
would he not have fpecifically mentioned the 
right, and thereby have decided the queftion ? 
He could not bring himfelf to entertain a very 
refpedable idea of the bye-laws which were 
improperly fanftioned with Glanville's name; 
but the oppofite gentlemen were in the firft in» 
ilance obliged to break through thofe regula* 
tions, which enafted, that the mayor fhould be 
prefented to be chofen Portreeve. Thofe bye- 
laws mention the purpofes for which he is to be 
I chofen ; namely, to view the common, to col- 

led the duties, and fo forth. They could ne- 
ver mean to give him the right of making re- 
turns, as the corporation did not claim the pri- 
vilege of fending members to Parliament till 
1 7 years afterwards. Befides, the inference, if 
any, feems to be that a returning officer muft 
fill both ftations ; which'would not only render 
the prefent eleftion void, but all future elec- 
I tions, fo long as the Tquire's intereft in the bo- 

I * H 2 rough 

i 
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rough remains oppofed to that of the coipd^ 
ration (a). There was another abfurdity irf 
their argument astoth^ chdiceof the Portreeve/ 
It appears by the »icient grants or charters^ thae 
he is to be chofen by the burgeffes of the burgh, 
paying certain rents for their burgages. But 
how have they proved his title ? By (hewing 
that he was elefted at the court-leet.-^^They 
(hould therefore have fliewn how thcf ancient 
court-baron, at which he muift have been for- 
merly chofen, had degenterated into the moder* 
court -leet, otherwife their ffiatement only proves 
that the original mode of elefting the Portree** 
has been entirely loft, as well as that Ids offictf 
is now ufelefs.— There is a moft effential dif- 
ference between the courts-— *The court-barott 
>s compofed of the fteward and the frecholderir 
of the manor, who arc the judges : the court 
feet is derived out of the totrrri^ j and is not re- 
ftri<5led to freeholders, but every perfon* reliant 
is bound to attend. The fteward is fliere not 
merely a recorder of the proceeding^, ^ in the 
former court, but a£ls as judge. If, therefore, 
the Portreeve was chofen at the court-feet, he 
may have been chofen by twelve pcrfons, who 

(#) John Luxmore was krtown . in the borough by tlifis 
nacme. He was at the head of a party ; and left the 
greateft part of his e&zte to Mr; Charles Luxmores* who 
cfpoufed the Portreeve's caiife. 

havA 
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have no permanent connexion with the borough, 
t)ut were merely refident there at the time.-^It 
was faid, that the return in 1780, was judi- 
ciouily paflbd over, but it was pafled over be- 
caufe it was thought to be frivolous^ and to owe 
its origin to the new party^ which at that time 
fprangupinthe borough : a feeble old man, who 
could juft write his name with a tottering hand^ 
was a fit engine for his young and healthy friend, 
who writes Portreeve, perhaps, before the name 
was fign^d. Had Warren himfelf entertained 
an idea that he was to return as Portreeve, 
would he not have added his title in his own 
hand- writing ? If precedents are to decide the 
queflipn, what anfwer can be given to that of 
1660} for when the Houfe declared that the 
membcn returned by the mayor (hould retain 
their feats, Js it to bo fuppofed that they did not 
mean the ofteniible charader they named, but 
this fecrct fpring, this concealed Portreeve, who 
was in &ft playing off the puppet mayor, and 
giving efficacy to all his afts ? Is it poffible^ too, 
that thofe whofe duty it was to diredt tlje 
precept to the proper returning officer, and 
who conftantly direded it to the mayor, really 
meant to direft it to this latent charader ? 
Surely not. In 1754, the return is in th? pfual. 
form, but the 'fquire, perhaps, jufl broaching the 
i4ca of oppofirion, but not fuflicieqtly learned 
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to enter a formal proteft againft the mayor, puts 
his name as Portreeve ; imagining that he there- 
by gave fome fort of efficacy to the return, the* 
he did not know precifely how. But what fmall 
reliance he placed on that new conflruftion 
was fully apparent from his conduft in 1784, 
when, having procured the return in favour of 
himfelf, which was executed by the Portreeve, 
he afterwards procures a fupplementary inftru- 
ment from' die mayor, which he imagined 
would render it valid.— ^Mr; Graham having 
finiflied his reply, the committee took fome 
time to deliberate ; when they reported, by their 
chairman, that they had decided, 

ill. That the Portreeve is not the proper re- 
turning officer for the borough of Oakhampton. 

2d, That the mayor is the proper returning 
officer. By this decifion, St. Ledger and Lad^^ 
broke being declared the fitting membersj^ ' 

Mr. Partridge, 

On behalf of the unfuccefsful candidates, 
who now became petitioners, dated, that tho* 
here was apparently a very large majority 
againft them (the numbers being for each of 
tlie fitting members 167 : fpr Townfon 98, An- 
derfon 97 : Majority againft Townfon 69, and 
againft Andcrfon 68) ; ye: he trufted he ftiould be 

able 
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able fo to reduce it, that the real majority would 
prove in favour of his clients, Befides four votes 
which he (hould be able to flxikc off the poll of 
his adverfaries, and four others, which he (hould 
prove to have been unjuftly rejefted by the 
mayor, and which were tendered in favour of 
* his clients, there were 72 voters, agamftwhom 
he (hould bring fuch evidence, as he trufted, 
would (atisfy the committee that they had nd 
freehold intereft in them, and claimed by con- 
veyances (if any fuch exift) made but a few weeks 
before the eledtion, for the purpofes of multi- 
plying votes (ay — The circumftances attending 
their produftion, were thefe ;— The eledion oc- 
cupied two days ; during the firft day, a great 
(Iruggle took place between the candidates, each 
party fbriving to have a majority at the clofe of 
that day's poll; but not one of the feventy-two 
now objefted to was brought forward on that 
day* The run being pretty clofe, the gentlemen 
s^ainil whom he appeared brought forward on 
the fecond day perfons perfeftly new, not only 
to the borough of Oakhampton, but to the 
county of Devon, being coUeded from every 

{a) It was requefied by the Committeey and agreed by 
the counfel, that the queflion of the nominal freeholder! 
ihould be difcuiTed on both fides, and decided by the com- 
mittee, before the reft of the cafe was entered upon. 

H 4 quarter 
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quarter of the kiogdoQi* A ftrong pFefumption 
of the occafionality of thefe votes n)uft arife from 
the cofiduft of tl^e fame party in 17^4, who, 
tho* then unfuccefsful, polled only fevente^ frec-i 
holders, and did not pretend to dffer one of 
that ipecies of voters which they now brought 
forwaxd. Their condud at the prefent poll 
likewifc ftrengthens t;his fufpicion ; • for if they 
were confcious of their validity, why did tiicy 
tiot tender them on the firfl: day ? It was. onljt 
when prefled on the fecond day, that they ha» 
zarded them* When the firft voter cf this 
clafs made his appearance, qu^flions were put to 
him as to his conveyance, and the coaiider^iQi^ 
he had given for his eftatc* Being a pcrfon of 
fortune and diilindion, be Mra$ willing enough 
to anfwer all the queftions, tUl they preyed upon 
his right of vpting ; and then the ingenuity of 
counfel fuggefted, that he was fKX obliged to im« 
peach his franchif^. The mayor, notwithftandr 
ing the arguments againfl the vote, declared he 
had a good opinion of the voter, aiKl admitted 
him on the poll. In order that the commit- 
tee might comprehend tjie nature of this tranf- 
aftion, he begged leave to (late, that there were 
two perfons of very great property in the bo- 
rough, peers of the realm, who, by a refolution 
of the Houfe of Commons, ought not to interr 
fere in eledtions. He di4 nof. hcfit^te to pror 

npqnce 
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ftounce the names of the Duke of Bedford and 
Earl Spencer, becaufe they would appear in 
evidence. About three months before the elec-r 
tion, at the latter end of March, and after the 
borough had been canvaffed, a variety of con-j 
veyance3 were made by the noble EarJ, of mi- 
nute eftates, foruo equitable confi^eration, at 4 
time when every body expefted the diflbludoa 
of Parliament. Others, of a iimilar nature, were 
made by the noble Duke in April and May ; 
and foAe by a gentleman of the name of Harris^ 
fp late as the commencement of June. Foe 
many of thefe conveyances, there was no conQi^ 
deration atall paid ; for others, the cpnfidera-F. 
tion was fo fmall as to be totally inadequate ta 
the grant : yet, under thefe circuiqftances, tha 
other gentlemen muft contend, diat fuch voter$ 
are to be admitted and kept on the poll, as bonn 
fide freeholders of the boroiigh of Oakhampton. 
By the 7 and 8 of Wm. IIL *^ All conveyances 
** of any mefluages, lands, tenements, on here-? 
*^ ditaments, in any county, city, borough, 
^ town corporate, port or place, in order tq* 
^^ multiply voices, or to fplit and divide the 
^^ intereft in ^ny houfes or lands among feve* 
^ ral perfons to enable them to vote at elec- 
^* tions of members to ferve in Parliament, are 
t* jl^clarid to be void and of iione effeft ;— » 

(a) Chap, 25, 57. 
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•* and that no more than one fingle voice Jhall be 
•^ admitted for one and the fame houftj or tene- 
*^ mentr Now applying this fcftion of the 
a<5l to thofe noble perfonages who, a few months 
before the eleftten, were in pofleffion of the 
property conveyed ; does it not, both by its 
fpirit and its letter, declare chiefe conveyances 
to be illegal and void ? but whatever eflfedt they 
might have as to the parties contrafting, he 
fliould undoubtedly contend, that the poffef- 
fidn of the ellate by a grantee, under thcle cir- 
cumftanccs, could not give him a title to exer- 
cifethe right of voting as. attendant on it, if the 
purpofe of granting the eftate was to convey 
that right in a fraudulent and collufive manner. 
If :the committee were of that opinion, rhey 
could not decide that the fitting members were 
TCturned by the -voice of the freemen and real 
freeholders of the borough. 

Evidence. 

William Brock faid, he was at the elec- 
tion ; it lafted two days : the fecond day's poll 
began about ten o'clock. Before it began, a 
number of pecfons appeared, fome on the Ta- 
viftock, and fome on the Exeter road; they 
were. about one hundred in number, and pa- 
raded the ftreets in troops. He knew few of 
them perfonally, though he had lived in the 

towrt 
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town twenty-five years ; and, as he believed, 
knew mod of the freemen and freefholders, 
having attended many of the contefted elections, 
particularly thofe of 1780 and 1784. 

THOMAsTANNERfaid,Thatduringthefirfl:day 
he took the poll in the Portreeve's court j on the 
fecond day he was in the mayor*5 court, and took 
minutes of the queftions put to thofe difputed 
voters, and of their anfwers. Thirty-one pro- 
duced grants from Earl Spencer, moft of which 
were dated the 26th and 27th March, 1790. 
Twenty-one grants appeared to have been made 
by the Duke of Bedford and Mr. Palmer : the 
witnefs received a lift of them from the Duke's 
fteward, to ferve as part of his minutes ; but the 
lift not being fufficiejitly fiiU, it was completed, 
by the witnefs. The fteward borrowed the lift 
afterwards, and left it with the Portreeve's 
counfel. Bythefe minutes, inter alia^ it ap- 
peared, that Samuel Chub, of Taviftock, yeo- 
man, claimed to vote in right of conveyance 
from Richard Palmer, Efq. of the 28th and 
29th of April, 1790, of Bream's Meadow, in 
confideration of;^.25o. Samuel Gary, of Ta- 
viftock, clothier, had a grant from the Duke 
of Bedford, dated i ft and 2d June, 1790, of one- 
third of one-fixteenth of one- fourth of a dwel- 
ling houfe, in confideration of ^.20. 

[The 
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[The foUawmg votes having been particularly 
^fcufled by both parties, I have feleded thci 
evidence given refpe(9;ing tb?ir declarations at 
|he poll,] 

Rob.Kingfcorty Efq. be|0g aUced as to his qua- 

lifieatioft, feid, H^. ciaiowd by purchjjf^ ^ tj&r 

nement ori, Sliob Hill, ojEherwifc} Shovell : tho 

conveyaneg-. l?cre d^te thc^ 31ft March, 1790; 

the cpi\54^Fatioa was 3^.243 aQd had been paid 1 

he had received no rem from hisr t^jnt. When 

he was queftioned a$ to the execucipn of this 

deedj he referred to the deed itfelf, aad would 

an,fwer no farther qu^om. The mayor*s ant 

fwer to the objeftidn, made to Jtingfcptt's voii^ 

was,. *^ 1 have a ftrong^ opinion m favour of 

^^ the vote ;** but whether or not he had papers 

before hini, and fpoke of the opiniori of coun- 

fel^ the witnefs could not tell. 

,Ricbard Prifion^ jun, faid^ His conyeyancQ 
was of the 24th and 25th trf March, 179.0, 
from Mrs. Honeycomb; the premifes oue- 
p^ghth of Pinkiham* Oti bein^. alked as ta 
the confideration,-r-he at firft laid it was va? 
luable 'y aftenvjurds, that it was ;f .50, apd that 
the n\pney had really been paid. 

Henry Beaufordy Surgeon, claimed one-eighth 
of Rattles Bier^ which h? faid he ha4 purchafed 

froin^ 
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from Mr. Dennis, of Taviftock, who had been 
in pofleflion of it for iixty years ; the value ^as 
151. yearly; tbe confideration ^.26, which had 
been paid. He had received no rent ; non« 
was due. Being afked whether he meant to re« 
tain the pofleffion ? He anfwered in the affirma- 
tive. 

Arthur fremaim^ Efq. produced a convey* 
ance of Cannes tenement from his father, dated 
the 4th of May, 1790; the conlideration, na- 
tural love and afFedlion. On being more ftridtly 
queftioned, he faid, *• There is the deedj** and 
refufed to anfwcr. 

John John/tone faid, He had a conveyance 
^om L-ord Spencer, dated the 13th of April, 
1790, of the George Inn ; the confideration los. 
WiUiam Geary had a conveyance from Lord 
Spencer, dated the 26th and 27th of March, 
1790; the confideration loj.; the premifes, a 
moiety of a meadow in "Park-lane. 

Robert Pepin^ of Someffetlhire, claimed by 
grant fiiom Henry Luxmore, one-eighth of Lime 
Haye ; the conveyance dated the 3 1 ft of March^ 
1790 ; the confideration £. 5. 

George Pepm chimed by grant from^^Mr. 
John Luxmote, Keats Parks ; the confiideratioa 
fight guineas; the date ihe 30th of March, 1 790. 
IFilliam Paine^ of Northamptonlhire, claimed 
to vote, in right of one-eighth of Jordan^s 
Ball^ gra&ted him by Lord Spencet, on the 

* H 301^1 
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jotb w^ 3xA '<^ ^bfdh^ 17-90; in cenfidem* 

tion of los^ 

Jatak Lea4^^ of BwWhke, tendered kk yotf 
ia right of 4 moiety of t^ Town MiUs, ccwr^ 
Y€y^ to hkn by Lofd Spencw on the 3odi 
and 31ft qf Mar€tv> 179O9 in confidttracicn <A 

I OS. 

There were fix voters, on whom the notice 
hereafter mentioned, was not proved to the f^ 
ti$faAion of thp committee. As the dedar*% 
lions of th^fe voters are ftated by Mr. Partridgct 
m his reply, I ftiall content myfetf with ftatis^ 
here the fubftance of whiii one of th<jm^ viz, 
Tonkin, faid concerning his title. 

Tonkin. George Bridgcman, a^ attorney z% 
Oakl^amptoQ, declared h($ was in the mayor's 
court when Tonkin came to vote, butdidno( 
take minutes in writing. The voter was aiked^ 
Whether he meant to reconvey the ptemiles ? tc^ 
which he replied:^ *^ Not at prefent," Being dc- 
fired to e;2^plain himfelf, he (aid. He was nqt. 
bound to anfwer the queftion. Mr, Tonkin ba4 
been in partnerlhip with Mr.Preflon, from whon) 
he claimed ; and fome doubts being entertained, 
Wh^cr the cpnfideration had beeir paid^ ^ 
voter was interrogated on that head. He iaid a% 
firft, it had been paid on account, but that no 
|)]toney adually jbafled \vhea (he deed was exe^ 
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cuted ; but upon recoUedion, he faid, it was 
aftually paid in town ; the confideratipn was los. 

The deeds of the feveral voters were then 
called for, in confequence of a general notice 
from the* agent for Anderfon and Townfonto 
the agent for the other party, but the blank for 
the agent's name, who was to deliver the notice, 
not being filled up, it was objcfted to as in- 
formal. The counfel for the petitioners then 
wiflied to prove, that the perfon who delivered 
the notice had, at the fame time, mentioned 
the agent's name; but this evidence was ob- 
jefted to, becaufe its tendency was to fupply, 
by parole evidence, the defeft of a written in- 
ftrument, and was accordingly rejcdled by the 
committee (a). 

The general notice having thus failed,'I)er- 
fonal notices were proved upon the greateft 
number, though noc all of the voters. One 
of thefe declared to the perfon ferving the no- 
tice, that he had fent his own deeds with thofe 
of feveral other voters to the Duke of Bedford's 
fteward in London foon after the eleftion 

fVilliam Brock made his appearance a fecond 
time, and faid, That the petitioners canvafled 
the borough in February preceding-the eleftion ; 

{a) On a fubfequ^nt day, the committee was moved to 
admit the paper fuch as it was upon their minutes, but r^* 
lolved that it Ihpuld not be admitted. 

there 
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there wais A rUmour of the diflblution of parlia^ 
fiient dt that time. On his crof^ examination, he 
faid. Though he had known the borough twen- 
ty-five years, he had never ften Anderfon and 
iTownfon before, ilor ever heard that they had 
any property in the borough* Mr. Richard 
Hole, arid the Rev; Mr. Hole, have propertjT 
there ; one^ or both of them canvafled with the 
petitioners,, who lodged dt the Tquire's houfe. 
The Rev; Mr. Hole niade i fpecch, and faid^ 
They wei?e worthy men, and would do good to 
the borough ; he tinderftood they would pro- 
mote his good, as they would that of the world 
in general. On a fecoiid examination he (aid, 
St. Ledger and Ladbroke were equally ftraft- 
gers to him, and he thought they entertained 
equal good-will to the borough* The evidence 
ftgainft this clafs of voters being finifhed, 

Mr. Fenshawe 

Proceedfed to argue, that thofc conv^- 
toces were occafional, ^nd as occafional, were 
fraudulent*; apd being occafional and frau- 
dulent, were void both by the common 
law and ftatute. When he ufed the word 
fraudulent, he hoped the committee would 
underftand, that he did not mean to reproach 
the noble perfonages concerned in the tranfac- 
tion, with any immoral or diQionorable motive, 
but merely to fay, that they had a fecret and 

indireS 
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iiidireft objeft in view, which the law repro- 
bated, and which was called in the books, a 
legal fraud. The law mull naturally depend 
upon the fedls, and the fadb in evidence, from 
which the intention of the parties muft be col- 
lected, clearly (hew, that thefe conveyances 
were a contrivance of fo\ir perfons of landed 
property in' the neighbourhood, to prejudice 
the right of eleftion of the ancient voters of the 
borough. It appears, that a rumour of the dif- 
fblution of parliament commenced in Feb. 1 790, 
foon after which, Meffrs. Townfon and An- 
derfbn canvafled the borough ; no time was to 
be loft ; a great number of conveyances were 
itmnediately parcelled out to a Variety of per- 
"ibns, ftrangets to one another, and ftrangers to 
the borough. Others were difttibuted in April ; 
and the diflblution of pariiament being pro- 
traded /o late as June, contrary to the general 
cxpe6lation, fome were made a few days before 
the eleftion* Thefc perfons unknown, as they 
were to one another, are found at the eleftion, 
coUefted in a body, evidently for the purpofc 
of fupporting thofe candidates who (hould b^ 
efpoufed by the party from whom they derived 
their votes. They were not, however, brought: 
forward till the laft day ; for there being a real 
landed intereft in the borough, the committee 
will naturally fuppofe, that there muft have '■ cen 
a jcaloufy between that intereft and thefe men 

I of 
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of ftraw, or faggots, as they have been call'cij, 
and that it was prudent not to bring thefe for- 
ward till their appearance was required by the 
moil Urgent neceffity. They come at laft, how- 
ever, with their conveyances in their pockets ; 
a few queftions are afked, but they refufe to an- 
fvver, when thofe queftions prefs on their right 
to vote, as if confcious to themfelves that that 
right would not bear to be fifted. After the 
cledion was over, in purfuance of the fcheme^ 
it is in e\'idence, that an application was made by 
the fteward of a noble Lord for fome of the 
conveyances to be returned. Ex pede herculem* 
Will not the committee prefume, that the fame 
eircumftance took place widi refpeft to the other 
voters of the fame dcfcription ? Thofe belonging 
to the noble Earl and Mr. Palmer are firft pro- 
duced J then thofe in the intereft of the noble 
puke ; Mr. Harris's bring up the rear. There 
are two alfo of Mr. Luxmore, a member of 
a family, which, though divided, is refpedtable, 
and poflefles the greateft intereft in the borough ; 
their grantees refide at a diftanc^ and the con-' 
veyances are dated in March. He did not meatt- 
to perplex the committee ^ith obfervations ori ' 
each particular cafe ; but it was obfervable in 
generaj, that diofe who are meaneft in theif cir- 
cumftances give tlie largeft confideration? ; whicb 
fuinilhcd a ftrong prefumption, that thofe con- 

considerations 
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fideratibtis were never paid, or that they were 
meant to operate as an inducement to reconvey. . 
This ohfervation is applicable to the one-third 
of onc-fiitecnth of one fdurth of a houfe, which 
is a hundred and riinety-fecdnd part, and is pur- 
chafed by a country taylor for;f:20; fo that, at 
that rate, a finglc houfe in Oakhamptdn muft be 
fuppofed to be worth^f .3840. On the other hand^ 
inhere the grantees are peifons of diftinftion, the 
confideratidns are fmall; for this obvious reafon^ 
that where a man*s honor can be tmfted, there is i 
iufEcient tie tlponhim, iind the coniRdefation need 
only be adapted to feemilig propi"ietyi The pre* • 
futnptidn, therefore, he Ihould contend td be, that 
thcfc conveyances were to h€ retiirned ; and this 
prefiimption is corroborated by an overt aft of 
one of the votef s who aftiially returned his deeds 
iirith ihofe of feveral others ; and which fully 
warrants ^ confclufidn, that thefe was not that 
iubftantial ownerihip and property conveyed 
which is required by the law to fupport a vote. 
The tranfadidnis wer6 colourable and fictitious, 
hoc fubftantial and real^ this prefuniption is 
flill farther ftrengthc^ged by thdir refufal td pro- 
duce the deeds ; and though the notice to that 
purp'>fe Was defective in point of form, the com- 
xnittee will fee the general concerted fcheme, and 
will be fenlible that that dcfedk may be turned 
greatif to- their advantage, as they may pro- 

I z duce 
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duce particular deeds in fupport of cafes ihit 
are exceptions from the general conciufion. 
It is obvious that deeds can only be concealed^ 
for the purpofe of excluding farther enquiry^ • 
Thefc being the fafts, and the plain con-- 
clufions to be drawn from them, thcr law is 
next to be confidered. In Co. Lin. 357, «• i. ' 
'^ Covin is defined to be a fecret affent deter- 
mined in the hearts of two or more, to the de- 
frauding or prejudice of another/* and vitiates 
every a& where it can be proved. He gives 
examples, and clearly proves this to be the doc- 
trine of the common law. So here there was a 
covin tp defeat the right of eledion of the an- 
cient voters. The (ame writer, page 290. a. b. 
terms the ftatute of die 13th of Eliz. ch. 5, 
againft fraudulent infeofFments, ^^ a right pro- 
'^ fitablejlatutey* and obferves, that it is but a 
declaratory a6t, enforcing the common law 
which fubfifted before the ftatute. It is alfo a 
well known maxim of law, that ftatutes againft 
fraud are to be conftrued in fuch a way as Uj 
remedy the evil they are defigned to check. 
Where a penalty attaches on the perfon, the 
Conftruftion is ftrift ; but where the operation is 
merely to avoid a fraudulent contradt, the con* 
ftruftion (hould be liberal, Hobart,p.72, proves, 
that where a feoffment is fraudulent, the feoffor 
ftill remains feifed.. So here, though the deeds 

were 
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were executed, the proprietors of the lands and 
tenements ftill remain feifed ; the voters there- 
fore were never feifed. In proportion as com- 
merce increafed, the laws grew more and more 
fevere againft fraud. In the bankrupt laws, 
every conveyance in contemplation of bank- 
ruptcy, however fairly the perfon acquiring the 
property may have afted, is declared to be void ; 
becaiife it is prefumed to be made fraudulently 
to evade the law. What exception then can 
there be in favour of a fraud to transfer the pri- 
vilege of voting for iRembers of parliament, 
who when onae there, become the reprefentatives 
of the nation. He laid it down as a general 
principle, that all ads of parliament againft 
fraud, are not merely bindmg as ads of parlia- 
ment, but are declaratory of the common law^ 
which IS faid to abhor every fpecies of fraud. 
And though it may be faid, that the Durham 
and fplitting ads are enadive in thofe parricu- 
lar cafes only, the true nature of fuch flatutes^ 
and which reconciles them with the dodrine of 
the common law s^nft fraud in all the books, 
is that they make particular ads conclufive evi- 
dence of fraud, which would have been frau- 
dulent before, if the intention had been fufii- 
ciendy proved. It may perhaps be faid, that 
there are decifions againft this argument; and 
that in the cafe of Downton and other boroughs, 

I 3 fimilar 
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fimilar conveyances, of burgages were held U) 
•be goqd. But it is enough to (ay, 0iac the te- 
nure here i§ not burgage but freehold; an4 
without queftioning the decifions pf comp^ttees-, 
all the ^rgunients that wore ufed agr^infl: thofe 
decifions apply in a ftronger manner here, 
ivhich is acknowledged by the aflent of the 
Tefpe&ahle gentlemen who argued thofe cafes 
on jhe fuccefeful fifje. Expreffio unius exck* 
fio alteriifs* If they had entertained a thought 
that their pofition was applicable to all free- 
holders, ihey would not have confined dieir 
arguments to the particular cafe of burgage te- 
nures. On this occafion be begged leave to 
quote the words of a very great authority (a) zA 
diftinguilhing the cafe of burgages from frect 
holds, though ftriftly applicable to another part 
of the ifiaud. ^^ I know (fays the noble Lord) 
f < that the Houfe pf Commons is a competent 
^^ court to decide upon allqueftions of thcdec-r 
** tion qf its own members ; and I know, thej;p 
^^ (land upon ifs journals various decifions fup* 
f« porting burgage tenures, which I do not 
1^ mean to impeach, or throw tl^e fmalleft re- 
^-' fiedion upon. There is a latitude and a fo. 
*-^ vereign power which belongs to the Houfc 
^ of Commons^ and which perhaps ought not 

(^) Thpf-ord Chancellor,. Ipe 3 Lud. 57778. 

'' to 
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^' to bind itfelf by thofe narrow rules a court o* 
*^ juftice ftiould go by^ If the title to a feat in 
^' parliament had been in England (as now in 
^' Scotland) referred to the decifion of a court 
*^ of juftice, we might venture to guefs, that 
^^ a gentleman Could not have been at liberty to 
^' fend his fteward with ten or a dozen parchments 
** to be difbributcd among as many voters round 
^* a green table, and then picked up after the 
I f^ eleftion was over, I believe that could not 

^' have happened.'* The fame reafons apply with 
equal force to fimilar conveyances of freehold 
.eftates in this part of the illand. To add the 
I words of the fame noble Lord ; *' How flender 

<* foever the beneficial intercft may be that is 
; ^^ taken by the conveyance, it muft be taken 

^* bona fidej and muft: be the abfolute property 
^ of perfons pretending to a property in it.** 
The conveyances againft which he argued, were 
not fuch bon^ fidei tranfadions ; nor did the 
dofbrine of burgage tenures apply to them. It 
therefore was optional with the committee. 
Whether, by their decifion, they would efta- 
blifti a precedent to reftrain fraud in fuch 
conveyances, or one to countenai^ce and ex- 
t(&nd it. 

Mr, Graham 
Now opened his cafe in defence of this claf$ 
of voters, ^nd faid. That as tjie gaitl^mcn on 

J 4 ^¥ 
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the other fide had challenged him to the dif« 
cufBon of a general queftion^ it was neceilaiy 
that queftion (hould be accurately ftated ; for 
though many of the arguments adduced might 
have weight, as diey frequently havp in popular 
affemblies, they could have Uule influence on 
the enlightened underftanding cf the com- 
mittee, who would dilmifs from their memory 
the term fj^gots, as fit only to kindle the pre- 
judices of electioneering faction. His learned 
friend who preceded him, had dwelt much on 
the fuppofed fraudulent intentions of the par- 
ties at the timp when thofe conveyances were 
made ; which argument he built upon the fads 
relating to one particular voter ; but from which 
he drew a prefumption which he extended to 
feyenty-two others. The committee, -however^ 
would recqlleft, that the eledtion was over in 
July, and th^t the deeds referred to were not 
returned till December, and then for aught ap-. - 
pearing, probably returned to Harrifon to have 
an opportunity of defending that very vote be- 
fore the committee. His learne4 friend, Mr. 
Fanfliawe, dwelt much on the third of the 
fi^teei)th^ of a fourth. But though the few, 
as he was ready to admit, might have been 
miftakcn in that inftanqe, it would be ab- 
furd to involve, in the decifion of that cafe, 
odicr freeholds which had been properly granted. 
Jhe general queftion then isj Whedier t)e^Qns 

who 
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who have freehold landed property in the bo-* 
roughs cannot legally convey that property to 
others a (hort time before the ele&ion ; for if a 
legal freehold paiTed to the grantees^ they have 
unqueftionably a right to vote by the conftitu* 
tion of the borough. The objedions to the legal;* 
ty of thefe conveyances feem to be, ift. That they 
are void from fraud at common law^ and parti* 
cularly the common law of parliament. ' adly^ 
That they are void under that peculiar h$ad of 
the common law which relates to occaiionality. 
And,' 3dly, That they are void by th* ad of 
Will. IIL againft fplitting tenements. At to 
the paflages which have been cited from Co. LitL 
there can be no doubt that covin and firaud are 
never allowed to injure a third perfon. He 
would willingly likewife admit the falutaxy ef- 
feds of the flatute of Elizabeth againil fraudu* 
lent feoffments ; but by flrid analog to that 
aft, it (hould be argued, that the conveyance^ 
were void, as againft the creditors of the noble 
Lords concerned; which was fo far from be- 
ing the cafe, that Lord Mansfield exprefsly * 
held, that tlie af&gnees of a perlbn who had In* 
dia flock given him merely to vote, were entitled 
to the property {a). Nor can it be contended^ 
that the grantees themitelves have not the bene-r 

{a% Nigbtiogal, v. Devifmes, $ Bur. 2589* In this cafe 
lumevcr, the quellion was between the j;i antee and grantor, 
and not between the grantee and creditors of the grantor. 

fici%| 
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ficial i vefeft in €very pbint of vicw» Suppofing 
^lef wei^.4o bring^&ments, whacanfwer could 
^t givto to the fMfodiiftion olf the djceds ? Could 
jh«y not tjansfer or fell their property ? could they 
nof exerci^ every a6t of dominion over it ? If 
this be the common law-dojftrine, ar? there any 
icafes to contradid it in the law of parliament ? 
Not 4 word was faid on this head in the c^ of 
pownton, though tlie grcateft induftry and in- 
genuity Were exerted. Will the gentlemen 
pven fay, that there is an equitable claim open 
•gainft the grantees ? Suppofe a bill was to be 
filed^ and the grantor were to ftate that he had 
poyenanted that the eftate (bould be reconveyed, 
which by the bye he could not do ; but fuppo^ ^ 
ling it were poifible for him to difguife this 
prayer in fuch a manner as that the court {houl4 
receive it, the court would undoubtedly lay, 
fhe grantee had a right to keep the eftate if he 
ehofe. Courts of law cannot take notice of ho-r 
porary engagem^i^nts ; which is proved by the 
Conftruftion of the aft relating to the cjualifica- 
tions of members of parliament ; for where a 
ftridly legal qualification is given, though at-r 
tended by an honorary agreement, this objeftion 
was never taken if the member could reconcile 
.tlie oath to his conference ; for the ad. relates 
only to formal covenants tq reconve^^ , 

Much 
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Much had likewife been iaid on the fubje^ 
pf occalionality, which had frequently beea 
f uhg in the ears of copimictees for th^e laft fifteen 
years ^ but which he never had the good fortune 
to hear defined. If he lycre allowed to draw 
a general principle from particular fads, he 
0iould fay that occafionality is frequendy allow^r 
^ by the law of Parliament. If a perfon wants 
f vote in a particular county, provided he purr 
chafes land, and poiTefles it for twelve months^ 
%is vote is good, though the land were purcha-v 
fi^ only for the purpofe pf voting. Again : ^ 
man may be notorioufly poor, he may be r©» 
duced to the moil miferable ftate 6f indigence ; 
yet^ if he refufes parifh relief for a year {in 
Xjondofi for two years) though he has refrained 
for that e:(pref$ purpo£b, he h^ a right to fay— » 
I have been miferable^ I am dependent, but 
you muft receiye my vote.-r-The Icgiflature ha^ 
therefore been obliged to interfere in particular 
inftances, and to draw the line. As to free* 
holders in counties, it has been faid, they (hall be 
admitted to vote after a year's poffefiion, taking 
an oadr of their title. Rent-charges are requited 
fo have been regiftered twelve months ; and an 
path of pbfleiSon^ during that tiine, is fuper- 
9d(ded. The next topic of occaiionality that 
pccuv is honorary freemoi. In the Purham 
pife^ ap iAfinite abqfe was ofofervable- The 

Houfe 
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Hou{e of Commons accordingly came to a re- 
fblution on the fulled ; but they felt their 
weaknefs to remedy the evil. They llate them 
in the refolution to be freemen or pretended 
freemen. The legiflature was obliged to inter- 
fere ; but, after all, the Durham aft omits thofe 
who have inchoate rights, and who certainly 
come under the idea of occaiionality, when, af- 
ter an abfehce of twenty years, they take up theif 
freedom on the eve of an election, to ferve a par- 
ticular candidate, Tiie fpirit and intention of 
the law was, tp provide, that perfons canvafBng 
a borough (hould be abk to afcertain what wais 
the number of its voters, and not to be oppref- 
fed by multitudes at the poll, who, till that 
took place, were never heard of; but that evil 
cannot properly be complained of in boroughs 
where freehold intereft gives a right to vote, be- 
caufe it is notorious to whom .the land belongs, - 
and every candidate has, as it were, notice of 
the oppoiition he may expeft, if he oppofes the 
k>cal intereft of the place* Accordingly, the 
legiflature has tacitly fanftioned this conftruc- 
tion of ihe right, by the 26 Geo. III. which re- 
quires fix months poflefSon in houfeholders, pot- 
wallers, and certain other defcriptions of voters j 
but is totally filent as to any length of poffeffion 
of freehold property. The committee would 
perceive, that he meant to contend, that fi-ee- 

hold 
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hold borou^s did not come under the defcrip^ 
tion of any of thofe cafes of occafionality^ which^ 
at different times, had required the interference 
€>f the legiflature ; and though he would admit 
that the fplittingaA, as it is called, of the 7 and S 
Wm. J II. would apply to fome of the votes ten- 
dered for his clients in right of tenements, yet 
he trufted there ftill would be a majority of legal 
freeholders in their favour. He meant to ailert, 
that at this prefent time the borough partook 
ftrongly of the nature of burgage tenure, by" 
which there was inconteftable proof that it was , 
formerly holden, in the feoffments and grants 
of Baldwin the Vifcount, and of Robert de 
Counney ; for Litdeton defines a bui^age- 
tenure to be when land is holden of a lord pay- 
ing a certain rent. If, therefore, it would have 
been competent for the owners of this burgag* 
property, to have afted as they have now done, 
in the ireign of Edward II. what has occurred 
10 alter that right ? — Neither the aft of Wm IIL 
nor the law of occafionality can be quoted, as 
they are not pretended to extend to burgage te- 
nures. — The office of Portreeve fell into difufc; 
the rents grew infignificant, the diftindive marks 
of the burgages were forgotten ; but the nature 
of the freehold property, and the rights at- 
tendant on it in this borough, flill remained 
the fame. Her^p indeed he was aware it may 

be 
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be faid^ that burgages were originally defi* ^ 
nice in number, and from their nature^ can- 
not be divided, which was the reafbn why thej^ 
were feid not to come within the aft of William> 
the objcft of which is to prtvcnt the fplkting of 
tenements; but the committee will recoUefti 
riiat in {omc refpcfts at leaft, th^ aiiilogy holds^ 
Any number of burgages may center in one 
t)erroni and be doled out by him td cithers. 
So freeholds may, by defccnc amongit coparce^^* 
Hers, and other operation^ of lawj be fo divided a^ 
to encreafe the rotes in a borough to wh^ hi^ 
friends might deem an inconvenient number ; 
hut it never could be contended that the ope- 
ration of the law Itfelf could be deftruftive of 
tliofe rights which it nieant to tranfmit ; whidt, 
iwwever, would be the cafe, if the ftatufe of^ 
William attached upon all fubdivifions of free- 
bold jJfoperfy. Again : Fcfr the fame reafons 
that freeholds muft admit of fubdivifions, hiJ 
Ihould contend that, if niahy of thefe fubdivi«« 
fions happened to centet in one perfon, they 
might be diverged by him to dthers, as other^ 
wile the operation of the law might be to de- 
ftroy enti^:ely t'he poffibility of a popular eledionj 
80 that the evil here complained of would nof 
be completdy remedied, evein if that fbtute 
were held, to apply to freehold boroughs- 
The friends of his clients had not therefore 

trefpafle4jy. 
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trcrpaffed on thc^ of WiHiam HI- which al- 
lows only one voice for one tenement, whea 
they merely rcHored to ancient tenements^ oc 
parts of ancient tenements, which exifted fepa- 
rately aAterior to that aft, a right which formerly 
belonged to them. Great part of his evidence 
ihould tend to edablilh the point, that the/e te- 
nements were divided before that adt pafled ; 
and they would therefore come under the prin- 
ciple adopted in the difcuffion of burgage te- 
nures, namely^ that the legiflature liad not tacitly 
omitted,, but had cxprefsly fanftioned their le- 
nity, wifely confidering that , in a government like . 
this, there ought to be a mixture of ariftocra- 
tic power with democracy. As to the very high 
opinion quoted (a), the committee would re- 
tolleft, that it was an opinion delivered on a 
point of Scotch law ; and that the noble Lord 
confidered himlelf as fitting in die Court of SdF- 
fion. Neverthelcfs, he admits the dodrine of 
burgee tenures, as being tlie fettled law of 
parliament, by which the Houfe of Commons is 
to goverft itfeif, and whichought by analogy and 
reafon to extend to the cafe of freehoH proper-- 
ty in this borough, which was undoubtedly m 
former time's holdcn by that tenure, and which, 
though it has loft fome of its charaacrjflic marksy, 

(a) Lord Chancellor^ in Efphinftonc's cafe, 

ftill 
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ftill partakes of its original nature. Nor was he 
i;nuch afraid of the argument which had been 
built on the backwardnefs (hewn in producing 
thefe voters at the poll ; for that moft probably 
originated from the fame delicacy which, in cor- 
porate boroughs, prompts a candidate to re- 
frain ^ long as he can from polling honorary 
freemen, bccaufe he is fenfible fuch a ftep hurts 
the favorite prejudices of the eledors, and may • 
frequently be attended with perfonal danger; 
which nothing but neceffity will make him pro- 
voke. In 1784, their affiftance was not re- 
quired, as the local intereft triumphed by re- 
ftraining the freedom to the eldeft (bns of free- 
men ; but at a previous eleftion in 1734, when 
the contending parties were nearly balanced, 
fimilar votes to thofe under difcuflion, were ten- ' 
dered and received. 

Should he, however^ be unfuccefsful in efta- 
blifliing the propofition he had the honour to 
contend for ; ftill he begged to lay his finger 
on certain parts of the cafe for the petitioners, 
in which they had failed of that corred proof 
which the committee would require. It is an 
univerfal maxim of law, that no man's title 
ought to be impeached without giving him an 
ppportunity of defending it ; and for that pur- 
pofc, regular notice is reljuired to be given to 
an cledlor, that he may produce his deeds be- 
fore 
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fore evidence of their concents can be given ; 
but the general notice on the agent to prodqce 
deeds, &c, was defeftivc, and his learned 
friends on the other lide Teemed fenlible that it 
was^then incumbent on them to prove particu- 
lar notices ferved on the individual voters.— 
There were however fix or feven inftanfccs, in 
which they had failed, which he mentioned by 
name ; and there were as many other perfons 
who, from the account they themfelves gave of 
their titles at the poll, and which was all theii 
adverfaries had to rely on, proved, that they 
were bona fide in pofleilion of fuch property, as 
gave them unexceptionable votes, in as much as 
they had paid the confideration mentioned in the 
deeds, and intended to retain the purchafe,— 
Thefe (at leaft) of the feventy-two, he trufted^ 
the committee would fuffer to remain on the 
poll. 

Evidence for St. Ledger and Ladbroke. 
In the courfe of the evidence, a copy of the 
poll of 1734, indorfed by the town-clerk, Mr. 
John Luxmore, the Tquire, was produced from 
the corporation-cheft ; and after argument re- 
ceived by the committee. The names of fix per-^ 
fons were read who appeared by this poll to 
have voted; but the capacity in which they 
voted did not s^ppcar. Evidence was then of- 
K fered' 
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fered to prove that they wefe freeholders ; but 
this the Counfel for Anderfon and Townfon 
objeded to, on the ground that they hjtd not 
been perniitted to fupply the defeftive notice to 
produce the deeds of the voters, by cxtrinfic 
evidence ; but after argument, the committee 
determined, that evidence of a voter's having free^ 
l^old property J though he does not appear hy the 
poll to have voted as a freeholder y is admijfible. In 
confequence of this determination, old convey- 
ances were produced to thefe voters from a Mr* 
Taylor. Some of the eftates conveyed were 
moieties of tenements, which had been antiently 
fo divided ; all of them were conveyed a fliort 
time before the ele6tion, particularly the con- 
veyance to the Rev, Charles Taylor was dated 
nth September, 1733. The Poll was taken 
on the 29th April, 1734* Mr. Partridge, in a 
fubfequent ftage of the caufe, admitted that 
thefe names were not to be found in the corpora- 
tion-books, in which the admiflions of freemen 
were entered ; but to jebut the conclufion, that 
they were not on that account freemen, he, aftet 
a fearch, read an entry from the fame book, 
of the 24th of November 1676; by which it 
appeared, thai fix perfons nominatim were ad- 
mitted freemen, with thirteen others who were 
not named ; but it was argued, that as the elec- 
tion in 1734 was fifty-eight years afterwards, 

it 
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it was not probable^ that the roters who had 
conveyances from Mr. Taylor (hould be any 
of thefe thirteen. And it was laid by the coun'^ 
fel for the fitting members^ diat the eleftion of 
1734, wks the only inftance when the local in« 
tereft of the borough was fo equally divided ai 
tp make the produdtion of thefe votes neceilary. 
The eftates conveyed by thefe deeds were proved 
to be now in the poffeflSon of Mr. John Lux- 
more^ of Fair-place, the father of the mayon 
The evidence given to fupport the votes objedkcd 
to on the prefent poll, was as follows : 

It was proved that Tremaine, the father of the 
voter of that name, had voted for the fame pro* 
perty in 1784 : He never was a freenwn; and 
he had pofleflfed Cann's tenement for many 
years — as long as the wimefs could remember. 

To prove Jobnftone^s tide to the George Inn, 
Dr. Lruxmore was called, and faid he was tenant 
of the George, and paid his rent to LOrd Spen-> 
cer^s fleward : it is a diftind tenement* Being 
afked, in his crofs examination, when he paid 
his rent lad ? he faid, it was the general cuftom 
to pay yearly at Michaelmas : he had not paid 
his lad year's rent ; nor had it been demanded : 
he accounts with his brother, who is fteward to 
Lord Spencer ; but was ignorant that his Lord- 
ihip had parted with his property. 

K a To 
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' To prove that Geary's tenement did not come 
within the fplitting aft, Mr. Luxmore faid, 
that he had received rent for the moiety of the 
meadow, on Lord Spencer's account, from the 
tenant. It was paid annually at Michaelmas ; 
but the witnefs left the country before laft 
Michaelmas. He did not know Geary the 
grantee. 

As to Robert Pepin's vote, the fame witnefi 
faid, that one-eighth of J. ime Haze belonged to 
his father ; a. fine was levied on it in the reign 
of Queen Anne : bur, on his crofs examination, 
he feemed to admit that there was a reconvey- 
ance in September to his father, though he af* 
terwards explained that he could not be certain 
of this ; and that his father, who was in poffcf* 
fion, might be tenant under the grantee. 

Dr. Luxmore faid, he holds Jordan's Ball oi 
fcveral proprietors ; one-eighth he rents of Lord 
Spencer. On his crofs examination, he faid, 
he did not know whether he was liable to Lord 
Spencer for the laft year's rent or not ;. he had 
no notice that Lord Spencer had parted with his 
one-eighth to Paine, who claimed to vote for it. 

. Mr. Luxmpre faid, he had received rent for 
Lord Spencer fix months ago for one-half of the 
town-mills, fince granted to Leader. The rent 
was about two or three pounds per annum. 

Mr. 



O A K H A M P T O N. 133 

Mn Dampier, 
In fumming up this part of the cafe, obferved. 
That out of the feventy-two votes objefted to, 
fix (namely. Tonkin, Cains, Manly, Popple, 
Beard, and Stokes) ought to be excepted, as 
no admiffible evidence had been given with 
refpcft to any of their deeds ; the notice at- 
tempted to be proved for the production of deeds 
having completely failed as to them. He con* 
tended, that parole evidence of their deeds was 
only fufFered to be given under the fubfequent 
condition that notice was to be proved ; 
which having failed, the parole evidence ought 
to be rejected ; as otherwife the rights of the 
voters were impeached without giving them an 
opportunity of defence. If the committee (hould 
be of this opinion, the objedionable votes would 
be reduced to fixty-fix, againft whom it would 
hardly be urged, as a ferious objedion, that 
they paraded in a body (which was very com* 
monly done by eleftors in the fame intereft) or 
that they came by a particular road. They had 
feverally produced conveyances to fubftantiatc 
their rights to their freehold property, and he 
only claimed for them the benefit of an argu* 
ment ufed in favour of the Portreeve in therll • 
ftagc of this bufinefs, that fraud was never to be 
prefumed, but ought to be evinced by the 
cleared and moil unqueftionable proof. Con*' 
K 3 fiderable 
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fiderable ftrefs had been laid on the novelty of 
the praAice ; an obje<5tion which was fully ta- 
fwered, by fliewing, that in the year 1734, the 
only conteft which required the introduftion of 
voters not refident in the place^ the numbers 
on the poll exceeded the number of freemen ; 
that there were conveyances to feveral perfons of 
the fame name with voters on the poll a fl>ort 
tiqie before the elcftion, and that thofe perfons 
do not appear to have been admitted freemen. 
He would leave the conclufion to be drawn by 
the committee. Whether they did not vote in 
right of the property conveyed by thofe deeds ? 
So fenfible were his adverfaries of the difficulty 
of maintaining that thefe conveyances were frau- 
dulent -in the commonacceptation of the word, 
that they dropt that point, and retted the argument 
on their occaiionality; which, they maintained, 
i^me \inder the definition of fraud in a legal fenfe« 
To make this dbftrine reconcileable with fome 
veryfeverc ftatutes againft occaiionality, they were 
obliged to contend, that thofe ftatutes were 
merely in affirmance of the common law. But 
no fuch* pofition was to be collected from the 
words of the ftatutes themfelves ; and if it were 
fo, the legiflatiire had given itfdf much trouble 
to fandion occafionality and fraud, which 
muft be taken as fynonimous, after a lapfe of 
^ mentis, in fome cafesi, and twelve months in 

others j 
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others ; when they, by the commpn law, would 
have been punifhcd wherever they were foun^. 
The only doftrine on wbich.theyx:ould fairly rely, 
was that of the ftatute.7 and 8 Will. III. .called 
the Splitting Aft; but he did not expeft to hear 
that the words of this ftatute were, to be taken in 
their literal import ; for in that cafe no landed 
proprietor could fell any part of his eftate, as 
the confequence muft tend to multiply votes. 
On the contrary, the ftatute required a ftrift 
interpretation, becaufe it would otherwife check 
the free alienation of property fo eflcntial in 
every commercial count^}^ And fuppofing par- 
liaments to be triennial, as they were at the time 
the lawpalTed, and all conveyances within a cer- 
tain time of an eleftion to be void, there would 
be but a very (hort period of intercalation, as it 
were, for fuch tranfaftions, which ought, as of 
old, to be proclaimed by found of trumpet. 
If fuch conveyances were to be deemed frau- 
dulent, how great would be the hardftiip of 
perfons claiming under them by bond fide pur- 
chafe ; for after ten years pofleffion they might 
have their title queftipned, becaufe the vendor 
acquired it a (hort time before an eleftion, pa- 
raded the ftreets with his friends, ^nd hap- 
pened unfortunately for thofe who claimed under 
him to vote for the original proprietor. Com- 
mittees^ therefore, wifely ruled, that the aft 

K 4 related 



136 CASE II. 

related opiy to the fplitting of houfes^ in order 
to give two votes for the fame tenement^ wheo 
they decided that it did not apply to burgages, 
which arc one fpecies of freehold property: And 
though the gentlemen on the other fide meet 
, this argument, by laying, that the realbn of the 
decifion was, that burgees from their nature 
cannot be fplit; yet they did not feem aware 
that in another view the argument was in his 
favour, as thofe freeholds came more pointedly 
under the doftrine of occafionality being gene- 
rally conveyed the moment before an eledion, 
than thofe which the prcfent committee were to 
decide upon, and which wxre conveyed many 
months before the diflblution of parliament. 
He might dwell with great propriety on the fi- 
milarity which this borough bore to thofe where 
burgage tenure prevailed, and that a much 
fmaller number of freeholds had been conveyed 
than the ancient burgage poffeffions of the place ; 
but he trufted, that in a queftion of this general 
nature, which would afFeft one-eighth of the bo^ 
roughs in the kingdom where freeholds gave the 
right of voting, the committee would not be 
difpofed to clog the alienation of property, and 
would confider that as it was near a century 
fince the adt of William paffed, the evil com- 
plained of, if it ever exifted,had not grown fo rife 
as to require a fecond interference of the legif- 

lature. 
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lature. As he thought it unfair that the pre- 
fumption which Mr. Fanfliawe had drawn from 
tlic conduft of one voter who bad returned his 
deeds Ihould be extended to fixty-fix independ- 
ent perfons, he would fliortly ftate the cafes of 
four voters, who appeared from the very evi- 
dence brought againft them to have unqueftion- 
able freeholds ; thefe were. Tonkin, Kingfcott^ 
Prefton, and Beauford. 

As to Tonkin, there was a fair ground to doubt 
whether the evidence of Bridgeman could be 
corredt, as he fpoke from memory without 
notes ; but even by his evidence it was proved 
that the voter declared he did not mean to re% 
convey his property 3 that he had his freehold 
from his partner, and the partnerfhip being dif- 
folved, and accounts between them fettled, the 
payment of the purchafe- money muft neceflarily 
have been included. 

What Kingfcott is faid to have declared at the 
poll, likewife eflabliftied his vote ; he faid he 
had paid the confideration, which was ^^.24; 
and whether he had or had not received rent, 
was immaterial as to his title. 

Frefton declared the fame, 

Beauford"^ cafe was flronger ; for he had paid 
^•z6 as a confideration, no rent was due ; and he 
declared that he meant to retain pofTeffion^ It 
was likewife proved, that the grantor had en- 
joyed 
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joyed thceftate for.fixty years. There w^re fix 
pfbfxs^ who, if fraud was pot to be prefutned 
j^gainft them> were likewife in pofleflion of legail 
freeholds, on which the aft of William cQuld not 
aitacb. Tremaine hq4 a grant from his father, 
who bad a^ indifputed freehold; the confidera- 
tion of the grant was natural iove and afleftion ; 
which w6uld not be denied to be a legal confi- 
deration againft all but the father's creditor^. 
-^JibnfiBKe clainied w entire tenement, the 
George Inn. Geary had a moiety of a tene- 
ment, which ha.d been loi>g divided ; and for 
wJxich Lord Spencer, the grantor, was proved 
to have received ront. Robert Pepin had ^ike- 
wife an entire eighth pf J^imeHaze; which was 
proved to be An xmcient freehold by a fine. And 
the entirety of Paine's and Leader's tenements 
Jiad4ikewife been afcertained. Independently, 
therefore, of the fix voters, who had no notice 
whatever that their deieds wo.uld be required, 
he trufted thefe ten perfons had cftabliihed a 
fofficieat .titje to the eftates, in right of which 
they claimed to vote, unlefs the committee were 
prepared to fay, that no conveyance of a free- 
hold within three months of an eleftion fliall be 
valid. 

Mr. Partridge, 
In reply, faid, that his friends on the 
other fide had, in the firft place, refilled the 

legal 
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legal dodrine, which he had applied equally to 
all the feventy-two voters in queftion ; and in 
cafe that Ihould be decided againft them, they 
had, 2dly, relied on the^ panicular fituation of 
fix individuals, againft whom they fay no evi- 
dence whatever has been given ; three or four 
for whom they argue, that the evidence againft 
them is not fufficiendy ftrong to juftify the com- 
mittee in rejefting them ; and a few, in whpfc 
favour they have produced fome counter-evidence 
to rebut that by which their votes have been im- 
peached. As to the firft clafs of exceptions, it 
has been faid, that becauie each individual was 
not fcrved with a notice to produce his deed, it 
was irregular to queftion his title. But this 
conclufion he begged leave to deny; bccaufe^ 
where a perfon comes forward to a poll to 
exercife the franchife of voting, the declarations 
he makes in public as to hisVight, are' certainly 
evidence againft himfelf, and may be afterwards 
ufed to impeach his vote. If, therefore, enough 
fell from thefc voters themfelves to (hew the na- 
ture of their qualification, he fhould be juftified 
in afferting that there was fufficient evidence 
before the committee to enable them to decide 
on the right of thofe perfons to vote at the laft 
eledion. 

Tonkin being afked. Whether he meant to 
reconvey his cftate ? faid. Not at prefent. The 

* K queftioa 
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queflion being repeated, be ikid he was not 
obliged to anfwer it. No money had been 
paid ; it pafTed on account ; but, on refiedion, 
he faid, the confideration was los. which, from 
its fmallncfs, was a ftrong feature of the occa* 
fionality complained of. As to the notice not 
being fcrved on this voter, it was cavilling on a 
jpere technical omifiion ; for it appeared that a 
peribn went into the country on the 26th of Ja* 
nuary laft, and left the notice with Mr. Prcfton, 
bis former partner. If therefore notice was ne- 
ccffzryj which be ihould not admit, his clients 
had ufed as much diligence as could reaibnably 
be expected: 

Cains Wvcs in Dorfetrtiire; he requefted thor 
committee to attend to the prcmifes which were 
Clap's Mills, a whole tenement, and which muft 
be prefumed deierving of a larger confideration 
than I OS. 

John Manleyy Efq. dated the poffeffionof his 
eftate from the 2d of April 1790. Hefaidit- 
was a moici'^ of Adam's Field, which, by the 
fame law that had been acJmitted to operate on 
tlie onc-third of one-fixteenrh of one-founh of a 
tenement, was void. The confideration was 
lool. but he i'efufed to an(wer any qucftions 
about it ; from which the committee will judges 
Whether it is likely that the money was really 
paid ? 

Fopple 
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Popple claimed, by a conveyance from Earl 
Spencer, a moiety of a houfe and garden in Eaft 
Town ; the conveyance was dated the 13th and 
14th April, and the confideration xol. ; on this , 
vote he (hould only remark, that the committee 
could never forget the number of conveyances 
that noble Lx>rd had been pleafcd to beftow on 
pcrfons refident in different parts of the king- 
dom : — The premifes were likewife a fplit tene- - 
ment ; and the confideration was liable to the 
fame obfervations which had been fo often re- 
peated. 

Read of Taviflock, a baker, claimed a tiny 
tenement, by a conve)'ance from the Duke of 
Bedford, viz. one-third of one-fixteenth of one- 
fourth. The date was the firft and fecond of 
June 1790, three weeks before the eledlion, 
and the confideration fifteen fhillings. 

Mr. Stokes of London, faid he claimed under 
LiOrd Spencer a moiety of Lime Haze* The 
conveyance was dated the 26th and 27th of 
March, and the confideration ten fhillings ; fo 
that the fame objedtions were open to this vote 
as to that of Popple. — The committee would 
therefore fee that there was fome evidence at 
leafl on the minutes refpedling this clafs of 
voters i and from that evidence he trufled they 
would colled, that the coniiderations of the 
deeds were fo fmall, a{\d their dates fo recenjt 

and 
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and fufpicious as to make it akogther improba« 
blc that the cftates were really conveyed ; or tbaC 

. the property was fo fplit as to come under the 
prohibition of the aft of William III. 

Some voters were then felefted, of whom if 
IS faid, that their declarations, inftead of weak- 
ening, completely eftablifli their right ; one of 
thefe is Mr. Prefton ; he claims by a convey- 
ance from a Lady, dated the 24th and 25th of 
March, one-eighth of Pinkiham, in confideration 
of 50L It is true, he fays, the money was 
really paid, but there is no evidence that Pinki- 
ham was fo originally divided. The vote was 
bad, therefore, on the fplitting aft ; but (hould 
it really be an ancient tenement, the daite of the 
conveyance was fuch, as to fix that ftigma on 
the tranfaftion, which brings it under the doc- 
trine of occafionality* 

Beauford claimed, from a date ftill nearer the 
cleftion, t^/z. the 28th and 29th May; bis 
property was one-eighth of Battlefbear, which had 
nof been fo divided before the aft of William ; 
but allowing that Dennis the grantor had pof- 
fefled it for fixty years, and that he had a right 
to convey, from the circumftances of the cafe^ 

, the prefent conveyance was branded with the 
iame marks of occafionality, which diftinguiflied 
the others. An obfervation which applied alfo 
to Kingfcotf^ who chimed a tenement on 

Shobhill, 
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Shobhill, from a very fufpicious date, and for 

which he had received no rent. Difmiffing 

thefe he would proceed to the laft clafs, namely, 

thofe for whom fome evidence had been pro- 

,duced by the fitting members, tlie firft of whom 

-was Mr. Tremaine. His father was advanced 

in years, and undoubtedly in pofleffion of a 

good freehold ; and the confideration of natural 

iove and affeftion, he muft likewife admit to be 

good ; but as the fon lives in a different part of 

(he country, and the conveyance was made at fo 

opportune a feafon, the committee would judge, 

whether this fmall tenement could be conveyed 

for any other purpofe than to enable the fon to 

vote in his father's place. 

Jobnfione faid he voted for the George Inn ; 
and that the confideration was ten (hillings. Up- 
on this velry ftatement he (hould apprehend, 
that the vote was gone ; nor was it ftrengthened 
by the evidence produced. Dr. Luxmore laid 
he was tenant to Lord S. and he fo confider* 
himfelf at prefcnt ; he never heard of his new 
landlord, which is 'a ftrong feature of a title 
merely colourable ; for if his Lx)rd(liip had real- 
ly transferred his property, it is but reafonable to 
(uppofe that the tenant would have had notice 
of it. The fecrefy of the tranfadt lonisa badge 
of the fraud. 

Gearft 
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Gearfs tenement being the moiety of a mea-^ 
dow, comes under the fplitting a&» The evi- 
dence only proves^ that Lord Spencer had re- 
ceived the rent, as there is no proof of a fubfe- 
qucnt receipt by the grantee. The tenant is the 
lame under both: There were two PepinSy who, 
he apprehended, would turn out to be rotteiu 
Robert claims under Dr. Luxmore, who might 
have been afked, whether the traniadion was 
really as it appeared ? He was not bound to 
aik that queilion of an enemy's witnefs ; but a 
quelHon was put to the fon, thfe drift of which 
he did not fee, and he acknowledged, that his 
father was in pofleffion in September laft ; which 
would fufficiently explain the intent of the par^ 
ties to the committee. 

George Pepin claimed to vote in right of 
Keat*s Park* « The confideration was eight 
guineas, which was nearly one-third lefs than a 
yeafs rent of the land, which had been proved 
to be worth 1 2I. per annum. 

IVilliam Paine claims one-eighth of Jordan's 
Ball. Admitting it to have been formerly (6 
divided, Dr. L-^, the tenant, knows nothing 
of the transfer, or of his new landlord. The 
yearly value of the whole is 81. i os,. One-eighth 
muft therefore be worth more than one guinea 
annually, though the confideration for the grant 
is only ten (hillings. 

Lidier 



O A K H A M P T O N. 1^5 

Leader is the laft perfon whofe title is at- 
tempted to be juftified ; he lives in Berkftiire, 
and claims under Earl Speiicer a moiety of the 
town mills. There was no fatisfa6tory proof of 
the ancient divifion of a tenement, which muft 
be pref umed to be entire from its nature* The 
rent is two or three pounds, and the confidera* 
tion, as ulual, ten (hillings. 

Upon the whole, he trailed, that thefe ten 
votes which were fo much relied upon by his 
frieAds on the other fide, would prove exaftly 
of the fame defcription with thofe againft which 
he had offered fome evidence, and for which 
nothing was attempted to be adduced ; and it 
remained to confider, whether the pradiccof 
introducing thefe fiditious votes could be lane- 
tioned by the precedent of 1734. By the evi- 
dence on that head, it appeared (taking tlie cor- 
poration books to be accurate) that .five or fix 
perfons had voted in right of conveyances from 
a Mr. Taylor, and that the property fo con- 
veyed, was now in the poffeffion of Mr. Lux- 
more, of Fair-place : now this afforded a ftrong 
prefumption, that the votes Were then carved 
out for eledion purpofes, and that the property 
was reconveyed as foon as that purpofe was an- 
fwered. The inftance produced, was an inftance 
of fraud, and of the adoption of that very 
fcheme which he had contended to be illegal* 

L He 
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He (hould not therefore be driven to the argtf-^ 
ment that the books were inaccurate, though 
there was procf on that head, as he had a muck 
broader poficion to fnbmit to the committee 
arifing from the nature of the tranfadion ; and 
this led him to enquire. Whether there does noc 
exift in the law a maxim, that though ftich con- 
veyances may bind the parties j yet owing to the- 
fecrecy with which they have been conduced, 
they fhall not bC allowed to injure the rights of 
third perfons. His friend, Mr. Graham, had 
expreffed his ignorance of the true meaning of 
the word occafionafity, and wiftied tx) impofe on 
him tlfe moil difficult bf all taiks, a definition. 
That the word had occurred in fome cafes in 
which his friend had been of counfel, was fuf- 
ficicntly apparent from the report of th^ Crick- 
lade coritcft ; but if he were to attempt the defi- 
nidon of an occafional ad, he (hould fay, it is 
diat which', in itfelf, is prima facie ^ fair and le- 
gal; but which having in view a purpofe by 
which a third perfon may be iiyured, fliall nor 
be valid as againft him, owing to his not being 
a party to it* It is unqueftionably true, that 
^ every man may convey his property i and when 
conveyed, cannot claim it again, though his 
creditors in* many inftances may: the reafon of 
which pofition is, that a man cannot take ad- 
vantage of his own fraud'j but the fallacy of the 

argument 
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ftT^ment as applied to the prefent cafe is ap- 
parent, becaufc, though the noble Duke and 
£arl could not reclaim their property, the gran- 
tees, if in league with them, fliall not profit by 
h, when their fote intention Was to overpower!^ 
and injure the ancient vot^r^ of the borough. 
Tf his being the dodtrine of the common law^ 
Can it be fuppofed that the law of parliament is 
diffefcnt > On the contrary, h^Ve not many i&i 
6f tlie legiflature declared its abhorrence of oc-^ 
cafiOndity, particularly by the ftatute 3 Geo. Ill* 
ch*. 24, a^ittft occafibnal tent charges in coun- 
ties; and the 26 Geo. III. ch. 100, againftoc* 
cafional inhabitants in boroughs, who intro- 
duce themselves to the injury of thofe who re- 
fide for a conftancy on the fpot, and bear the 
public burthehs of die town. So here the fame 
injury is done to die hna Jide freeholders and 
i&eemen of Oakhampton by the intrufion of thefd 
feveiity-t^o ftrangers ; and though it has beerf 
faid that Cmilaf conveyances are frequently 
made to give qualifications for a feat in parlia-, 
ment aflioftiime before an eleftioii, eVery ond 
Who coniiders the folemn declaration on oath^ 
thade by eVery membet that he is bona Jldd poC* 
fefled of the property, will agree, that a pro* 
mife on the part of the grantee to reconvfey, in 
whatever ftiape it elifts, xxiUft be fraudulent; 
and that if a petition were prefented againft a' 

L % member^ 
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member, ftating that he was not really in poC* 
feflion of his pretended rent charge, fuch a 
promife would prove the accufation ; and the 
confequence would be that he mud vacate his 
feat. Having faid thus much on the general 
law of occaflonality, he begged leave to add a 
few obfervations on the 7 and 8 fVm. III. c. 25. 
The words of the feventh fedkion are, that ** All 
conveyances of any meffuages, lands, tene- 
ments, or hereditaments, in any county, city, 
borough, &c. in order to multiply, voices, or 
to fplit and divide the intereft in any houfes, or 
lands, among feveral perfons to enable t^hem to 
vote at eledion of members to ferve in parlia- 
ment, are hereby declared to be void and of no 
cflfed, and that no more than one fingle voice 
(hall be admitted to one and the fame houfe or 
tenement ;" which may properly be faid to con- 
tain two diftinft claufes, the firft prohibiting 
fuch conveyances as tend to multiply voices by 
fiftitious freeholds i and the fecond, thofe 
whofe objed is alfo to multiply voices, but par- 
ticularly by the fplitting of tenements. But it is 
faid, that burgage freeholds have been decided 
not to come within either of thefe claufes, and 
that this borough partakes of the nature of that 
tenure. But the laft refblution, by declaring 
the right to be in freemen and freeholders in ge- 
neral, precludes all argument in favour of bur- 
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gage tenure i nor can this pofition receive any 
countenance from the charters, which, though 
they (hew that at the time of their dates, there 
were burgage tenants in the borough, do not 
prove, that the tenants voted for their reprefen- 
tatives in right of thofe burgages. He begged 
the committee to reflect, that an inconvenience 
would arife firom the liberty of fplicting freeholds 
in this mann6r, which could not pofiibly be felt 
in burgage boroughs; for whoever purchafed 
ten burgages out of one hundred, knew he had 
one.tenth part of the* intereft, and was aware 
what he had to contend with. But if freeholds 
could be thu$ fubdivided ad ir^nitum to ftran- 
gers, the oj^reflion would be great indeed on 
the real freemen and freeholders of the borough, 
who might be overwhelmed by numbers, whom 
they never heard of, till the commencement of 
an ele<5b'on. The evil had been much felt in 
xounties, and was remedied by the 12th Anne, 
ch. 23, which recites the aft of William, as in 
aft of a iimilar nature, and infliftis a penalty oil 
thofe who (hall make fuch conveyances, decla* 
ring the conveyances (though fraudulent) good 
asagainft the grantors, but punifliing thofe who 
ftiall attempt to vote imder them. The abu(e 
.of granting fecret rent charges had likewi(e 
fallen under the fame correftive la(h ; and from 
thefe afts^ the intention of the legiilatUre niay 

L 3 be 
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be clearly fecn, that thofc frMduUnt and <^ca^ 
fional ads, for (o it c^Us dien), CboiUd bo 
checked wherever tliey caa be dete&€d. By 
{he term fraud, he did not mean to convey tho 
idea of diOiopour, but merely Qf thofe iUeg^ 
Rnd evafive tranfa<9ions which had frequently 
difpofed committees of th^ Houfc of Conunow 
to r^jed the votes of honorary frccmeii, though 
regularly admitted, when they were proved to 
have been created for the purpofes of an dec- 
tioa. So \sx a icafe from a x^eighboqring king« 
{lom^ even after a voter's name had been en^ 
foiled according to the \^ of Scotland, and he 
had taken the oath of pofleffion, the queftion 
jbeiag. Whether a third prfon, could never- 
^elpfs fcrutinife and fift the qualification ? The 
Houle of Lords, on the inimutable principles 
fif juftice, deternuned, that where finaud can bo 
^ete^ed, no one (hall take advantage of tii« 
/b^lt^ of an bath ;.4od confirmed the decifioii 
jpf th^ Court of Seffion annulling the vote. It 
xnight be f^id, that the bad confequences of 
4oUng out property are more to be apprehended 
in counties than in boroughs \ and, therefore, 
{hat the legiflature had only confidered the for^ 
»er, But to this, it might be juftly anfivercd, 
that ^ degree of influence, which would be loft 
in fo large a county as Y orklhire, would, if 
f Xfir{ed m Oakhampton^ become quite into-t 

lerablc. 
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Icrable. As he did not poffefs thbfc ariftocia- 
cical prineiples which had been hinted at hy his 
friends on the other fide, bat whidi in a fouth- 
^ern kingdom had been fo o&en threatened with 
^e lantern-poft, he Ihould not 4wcll particu- 
larly on any one of thefe votes, but impeach the 
whole in one fentence, as they all came within 
^ne of dhe two claufesof the aA of William, be- 
ing either fplit tenements or iireeholds, conveyed 
vith a view to multiply voies at the eledion* 

The jcomnaittec decided on «ach of thefe ie« 
venty-two votes; aijid their opinion was, that 
-every one of them was bad. 

The counfel for And^srfon and Townfon nom 
proceeded to adduce evidence againft the other 
^voteris whom they objected to, and that cvidenop 
mas &mmed up by M^. Fajaflwwe. (0) Mr. Gia- 
imo. then opened the evidence be meant to ad- 
dupe in fuppoit of thefe voners, and Qamed f(we 
others, wiK> he (hou]d be able to pro^ had been 
improperly admitted by the mayor jto vote in 
iavour of t|ie petitioners. When, however, 1^ 

called witJ^e^es $0 iubfl;»ntiate h^ igbjeAioas t9 
*hefe, 

Mr. P4RT|tiPG£ 

Said, That if the objcft of this evidence 

(a) See the evide^oe on each voter hereafter to^be.men- 
uoned. 

L 4 waft 
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was to impeach the mayor's poll, in refpeft 
of certain votes admitted for his clients, he 
muft obferve, that the petition of Meflrs. 
St. Ledger and Ladbioke, contained no al- 
legation of mifconuud in the mayor, or that 
he received votes againft them, which ought 
not to have been received. The petition, on 
the contrary, ftates, that the (heriflf delivered 
his precept to the mayor, the only proper return- 
ing officer, and that a poll being demanded, the 
fame was duly taken by the mayor ; when a ma- 
jority appearing in favour of St. Ledger and 
Ladbroke, they were duly returned. It then 
ftates the interference of John Hawkes, who pre- 
tended to aft as returning officer, that he had 
admitted many illegal votes on his poll y fo that 
even by it there was a majority for the peti- 
tioners. That Meflrs. Anderfon and Townfon 
were guilty of bribery ; and that the (herifF an- 
nexed both returns to the precept. The prayer 
then follows, requefting the Houfe to take the 
premifes into confideration. Now it is clear, 
that in every caufe in a court of juftice, and 
efpecially in a court of fuch folemnity as the 
prefent, the party injured muft ftate the grounds 
of his complaint, in order that his adverfary may 
have an opportunity of defending himfelf. On 
this principle, if a man brings an aftion at law, 
he (hall not at the trial be allowed to fhift his 

ground^ 
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ground, or to give other evidence than the na- 
ture of that adion permits. And if a defendant 
chufes to juftify himfelf on one ground, and in 
the event that fails him, he is not permitted to 
change his defence ; becaufc the plaintiff would 
be at a lofs on what other ground to meet him^ 
than that which is pointed out : fo in parliament, 
where petitions have been ptefented on fpecific 
charges, parties have been confined to the very 
points ftated in them. It cannot be pretended 
that the gentlemen who oppofed his clients were 
ignorant of the proper courfe they (hould have 
taken. They knew that there were two return- 
ing officers; and if Mr. Haw kes*s return was 
fet afid^, they muft ftand or fall by the mayoi^s 
poll, which made it neceffary to give their ad- 
veifaries notice of every circumftance they meant 
to go upon with refpeft to it; but.inftead of 
faying that they meant to queftion any part of 
that poll, as they have done u ith regard to the 
Portreeve's ; they aver that it was duly taken, 
and thus preclude even the fufpicion of mifcon- 
duft. But it may be faid, that MclTrs. St. Led- 
ger and Ladbroke are to be confidered as fit- 
ting members ; who, as they cannot petition by 
the rules of the Houfe, are allowed to take 
every mode of defence againft their adverfaries. 
He was willing to allow tne truth of the obfer- 
Vfttion with regard to fitting members, and that 

it 
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k bad beea fuUy rccognifed in Lord Ong][y':S 
caCb in the BedfordHiirc eledion ; but as be did 
jiat apprdbend that it could be fcrioufly argued 
that Meffrs- St, Ledger and Ladbrokc were fit- 
ling members wben tUey prefented their pcti- 
tioQ on the double return, fb neither could it 
Jbe faid that they were fittbg members now> as 
tfiey cocdd not take their feats tijl the report of 
ihc cc»ntnittee was adopted by the Houfe. Tlie 
^retition is part of the record of the court i with«- 
jout it^ the committee could not have taken cog* 
fitzaace of the caufe ; and there ate many in^^ 
fiances wbere.parties are bound by the averment 
•of a record^ though perhaps (^ontrary to truth 
sand juftice* He (hould mention a ftriking in* 
-ftance in the trial of Lord Lovat. The com-^ 
mittee would recolieft, diat two witnefies weipe 
Inquired by adt of parliament to prove an oveit^ 
a& of treafon. James Murray of Buoughton 
ivas produced, to corroboiate the evidence of an- 
. other vvimeis ; but as he had been attainted fa^ 
ttftof pairliament for not furrendering lum£^ 
before a certain day^ his evidence was inadmkT- 
ible : the defe& was cured in this manner. He 
appeared at the bar of the King's Bench^ and 
pleaded, that he had furrendered within the 
time. The Attorney-General confined the 
truth of the plea^ and his confeflion was re- 
corded ; the efie£t of which was> that chough 

the 
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die nobk prifoner had ievidence to prove that 
At traitth ofdiefivS: was contrary to the averment 
of (he record^ it was (aid that the i:ecord could 
not foe contradifted ; and Murray's teilimoiqr 
offbAod his life. So in this .cale there was a rc» 
cord which he trufled the committee would not 
iuffer to b^ costroverted 

Answer to the Objexttsok. 

'To this Mr. Oraham anfwered, that he was 
A Jittfc futprifed after he had been allowed to 
take tip an hour of the committee's time inxie- 
tailing the votes he meant to objeft to on the 
Mayor's poll ; and fuch a length of time had 
elapfcd ^ince, that the other fide might be ex* 
pefteld to be prepared in their defence ; his 
intnd (hoiald come forward with an objedtion, 
tSiA 4hoidd caU upon the .committee contrary to 
juftice, to dciclare two gentlemen duly eleftcd 
-for the borough of Oakhampton, when they 
tnuft be confcious, if they did fo, that a great 
part of the cafe ftill remained unexplored, ff 
there exifted in the ardiives of fpccial pleading 
fo linfuft a maxim, he trufted the committee 
-would reje<9: it with difdain, unlefs they found 
thcmfelves bound down by precedents, which 
ke engaged to prove was not the cafe. His 
tcafned friend had admitted, that in the cafe of 
a fitting member, no petition was ncceflary, for 

though 
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though the oath of the committee is ^' to try the 
** matter of the petition referred to them/' yet 
they are bound to allow the fitting member every 
opportunity of defending his feat, being cxpreff- 
ly appointed, *^ A fcled: commixtee to try and 
determine the merits of the return or eleftion." 
There was only a vifionary form to prevent his 
clients* from taking their feats ; a nominal re- 
turn which the committee had decided to be of 
no authority; How great then- would be the 
hardfliip, if the tortious aft of candidates were 
to put them m a better fituation than they would 
have been in, had they afted properly, and fub- 
mitted to the poll pf the legal returning officer ! 
but it undoubtedly follows, if this ohjeftion 
ftiould prevail, that the fituation of his clients 
was more unfavourable to them now, than had 
Meflrs. Anderfon and Townfbn fucceeded m 
the queftion of the return ; for in that event, 
their petition would have been adapted to let in 
the merits of the cafe, which were now meaot 
to be excluded. Mr, Partridge had argued, 
that the gentlemen returned by the mayor, could 
not be confidered as fitting members, becaufc 
there was a double return ; but he had found it 
impoffible to ftate, how confiftendy with com- 
mon fenfe they could have afted in a different 
manner from that which they had adopted.-t- 
They found a fpurious returning officer in the 
borough : their only objeft was to have his 

retnru 
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return taken off the file. They were confident 
if that was done, their eieftion would be infured. 
How then could they charge their own returning- 
officer with having afted improperly, when his 
vhole conduA was conformable to their wiflies 
and opinions ; and it was not till this moment 
that they were infomied by the decifion of the 
committee, that he had miftaken the law* All 
they a&ed now was, that as that miftake had 
operated againft them, it might alfo be. allowed 
in fimilar circumftanoes to operate in their fa- 
vour. 

But it had been afferted, that a petition was 
in the nature of a record, which nothing (hould 
be allowed to contradidl ; and an example had 
been given of the refped paid to records, which 
perhaps nothing but the temper and necef- 
fity of the times it occurred in could have juf- 
tified.— To this it might be anfwered, that pe- 
titions had in many inflances been confhiaed. 
with great latitude i and that, in the Crick- 
lade cafe, the very penal charge of bribery 
was allowed to be brought forward under the 
general accufation of corrupt and illegal prac- 
tices. But allowing the petition to be a record^ 
it was by no means contradifted by the evidence 
he flbould adduce. • It pray5 relief according to 
the circumftances of the cafe, and that the falfe 
return may be taken off the file. Obliterate 
thaf return^ and the relief is granted. The com- 
mittee 
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mittee will aft as a court of equity, where*, i^^ 
fuitor ftatc ever fo clumfily a ground of oppr^f-* 
fion, even ore tenuSj the court will affign hi» 
counfel ; and if he is entitled te relief, will grant 
it. The record, itt the prefent inftance, if it is to 
be (b called, avers, that there was a legal majority 
of votes in favour of thofe returned by the mayor. 
By alledging this cifcumftaftce, however hi*' 
dients may have changed their opinion of what 
cjmftituted a legal vote (inftrufted as tJiey were 
by thedeciiion of the committee) they muft ftill* 
be allowed to examine into the legality of thd 
votes tendered" againft them, in order that they 
may prove die majority to be with themfelves. 
Accordingly, in the cafe of Milbouttie Port, we 
find the counfel for Lutterel and Wolfey pro-^ 
pofing, without oppofitioA, to ftrike off fivcf 
voters from the poll of Oliver their returning 
officer, though dieir petition contained no ^e-* 
gation ofmifconduft in him {a)* So lately in 
the cafe of Downton (3 L«//?r5, page 195.)— 
Mr. Bouverie and- Sir. William Scott were re-^ 
turned by Dagge ; but there was no allegation in 
their petition df any mifconduft in him ; thd 
former candidati^ being left in a- minority oa 
Dagge's poll, Mr. Plumer objcfted to a voter 

who had been admitted by him in favour of the 

» 

{a) t DongU ^ rac. 
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other party, which raifed a fimilar argument to 
die prefent ; but the committee refolved, " that 
Mr. Plumer be allowed to attack D^^e's pdl^ 
with refpeft to the votes ispened to th? commit- 
tee bjr Mr. Wilfon/' He had i better af- 
fnrance of'fiiccefe than precedent in the enligh- 
tened uriderflanding and jxiftice of the tribunal' 
he had the honour of addrefling ; but he wasf 
happy that, both on die ground of precedent and 
principle, he could anticipate the deciiion of the 
committee in his favour. 

Mr. Partridge, 

In reply, faid, he had referved hi? objeQion' 
"till a wimefs was called to the box, becaufe he 
did not think it proper to interrupt his friend 
in his opening ; during which time he held 
himfelf botmd to liften, though he might be dT 
opinion that he had an objedion of fuch.a na- 
ture as to invalidate his cafe. It had been faid, 
tfa^ die- oath of the committee bound them to 
do complete juftice between the parties- Ha 
was content it (hould be To, and was willing ta 
receive his fate whatever it might be, at their 
feands ; but he was certain,^ that they would de- 
cide according to the rules laid down in every 
eourt of juftice, and would not think themfdvci 
bound to admit evidence of all forts, merely be- 
caufe it might be faid tb bear eventually upon 

the 
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the juftice of the cafe. Such a maxim would 
introduce the greateft confufion into judicial 
proceedings. He had not yet heard any good 
anfwer to the different fituation in which thefe 
gentlemen ftand from thofe returned by a fingle 
Kturn. The petitions conftitute the foundation 
on which both parties aft ; without them the 
Houfe could not have liftened to their com- 
plarnts> nor the committee have taken cognizance 
of the caufe : it follows, that they who prefent 
them are petitioners; which charadter they retain 
till the refolution of a committee in their favour 
is reported to and adopted by the Houfe. Till 
then the committee may refcind their refolution, 
if they lee caufe to do fo ; and if^ in the interim, 
they were to report it to the Houfe, the conlc- 
quence would be, that tlie adverfe party would 
have fourteen days to petition anew, with the li- 
berty of alledging frelh matter ; but furely it is 
equal juftice, thatasMeff. Anderfonahd Town- 
Ibn cannot now bring forward new charges, that 
liberty fhould not be granted to their adverfa- 
ries. He might afk why this fliould differ from 
other cafes^ where committees have held the 
parties bound by their petitions. In the Peterf- 
field cafe, the fitting member was Sheriff of the 
county which appeared in evidence. The peti- 
tion called him Iheriff; but not naming him 
Iheriff 6f the count}^, it was ruled, that the alle- 

gacioQ 
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gation was not fufficiently fpecHic to give him 
notice of the charge ; and though the caie was 
opened agai^ft him by counfel, the evidence 
was flopped. As to the cafe of Milbourne 
Port^ theobje6tion was not there taken; fothat 
k is £ur to conclude it was overlooked; and in 
the cafe of Downton^ which i$ more in point, 
the petidon did not aver, as the prefent one does> 
that the poll was duly taken (a). There is there- 
fore a ftrong diilindion between the cales ; and 
in another committee which fat on the latter bo- 
rough (b) the prefent Mr. J. Wilfon, who never 
can be fufpeded of giving up a point unnecef- 
farily, abandoned that propofition which his 
learned friend now contends for, though the 
event of a fuccefsful argument might have been 
to eflablifh three votes, which would have fecur- 
ed the feat. He begged leave to aflert, that this 
was not a mete technical argument, becaufe, if 
lie had failed in proving a difference between 
the cafe of fitting members and the gentlemen 
returned by one of two returning officers, he 
would give up his objeftion; but he trufted 
that they could not be coniidered as fitting qiem« 
bers, as they were deprived of the intermediate 
right of fitting in the Houfe, and could not take 
their fe^ts till the refolution of the committee in 
their £aivQur was acceded to by the Houfe.—* 
(«) ScejLud. 197. {i) i Lud. ^79. 

M Tiiey 
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They have acknowledged themfelves to be pe- 
titioners by prefenting a petition. They have 
bound their adverfaries to abide by the allega^ 
tions of their petition, and (hould therefore b« 
bound by the terms of their own, in which there 
is no charge to juftify the admiflion of the evi- 
dence now proppfed to be adduced ; but on the 
contrary^ an averment that the poll was duly 
taken. 

The decifion of the committee was, ^^ That thp 
** Counfel for Meflirs. St. Ledger and Ladbroke 
" be permitted to adduce evidence to impeach 
'* the Votes on the mayor's poll for Meffirs. An- 
** derfon and Townfon." 

The counfel for the petitioners argued, That 
four voters (v/z. Robins, Lethbridge, Henly, and 
Ford) who had been admitted by -the mayor ia 
favour of the fitting members, ought to be ftruck 
off the poll 'f and that two others. Bezel and Pud- 
ner, who had tendered themfelves for their clients, 
but had been rejected, ought to be admitted {a). 
Their cafes were as follow : 

The objeAion to Robins was infanity. It 
was proved, that he was extremely affeded by 
the noife at the poll, which arofe upon his being 
brought up to vote. He had been a foldier j 

(a) Two other voters of the name of Harris, whofe cafes 
were decided feparately, were alfo attempted to be put on 
the poll for the petitioners* See J^^fi^ The note to Pud- 
ner's cafe. 

was 
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was upwards of fevcnty-fivc years old, and af- 
feded with a paralytic tremor. When the or- 
dinary queftions were put to him, inflead of 
anfwering, he repeated them ; but his wife being 
fent for, (he aiked him who he voted for ? to 
which he replied, Mincbin and Linchin. — Min- 
chin had, at a former eleftion, ftood on the fame 
intereft which now fupported the fitting mem- 
bers ; and the voter had been canyaffed, and 
promifed to vote for them.. He had even de- 
clared, when his recolleftion was better than at 
the poll, that he would rather lofe his penfion 
than defert the united intereft. Several perfons 
who knew him, faid, that when undifturbed he 
was very fenfible, and capable of performing any 
fj^ous aft ; and when the bribery oath was ten- 
dered to him, he repeated the words, and kifled 
the book. One witnefs declared, that after the 
noife ceafed, upon the mayor's faying he would 
receive his vote, he heard him name the fitting 
members, in anfwer to the queftion, who he voted 
tor ? which-was put a fecond time. At the Port- 
reeve's poll, a propofidon was made to Ihew huh 
the names of the candidates in wridng, but ol^ec- 
tedto. Hefaidhevotedfor«Si^frandL^^r; and 
wasrejefted. — Hef^Uinto hyfterics that evening. 
Theobjeftion chiefly relied on was, that however 
fane his iotellefts might be at other times, at the 

Uz poU 
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poll he was not in fuch a ftate of mind as to know^ 
what he did. 

The committee determined his vote to be 

Good. 

Leiihidg€ was objedked to as a fub-diftrrbutof 
of ftamps J but as the arguments on both fides 
of this queftion are reported at length by 
Mr. Liuders in Archers csrfe, in the Bedford- 
ihire eleftion (vol- 9^ I fliall only mention 
that it appeared he was appointed, and remove* 
able by ihediftributor of ftamps for the county, 
who allowed him two and a half per cent, fof 
the ftamps he fold» which is half of his 
4r»n profits. The diftributor took no fecu- 
rity from the fob-diftributor but ajreccipt for the 
flamps in his pofleffion. 

Good. 

Heniy was obje&ed to, as comifig within tlie 
terms of the aA %z Geo* UL ch. 41, which dif- 
4ibles from voting, " All officers, or perf<:»i6 
^* whatfocYer, concerned or employed in the 
" charging, collefting, levying, or managing the 
• * duties of exctfe, or any part or branch th^eof *'* 
*^ It was prpved, that he had been4ilcharged by 
the board njore than five ye^rs , and, by its rules 
never could be appointed an officer again, not 
being on the reftoiQ^lift j but he Was fometimes 

employed 
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employed by the coUeftor of the diftrift during^ 
the ficknefs or abfence of other excife oficers ;. 
for whkh fervice he was paid at the rate of ^,40 
per atmum by the cc^eftc^r, to be afterwards 
allowed by the board at their difcretion. 

To impeach his vote^ it was f^d^ That 
though not immediately appointed by the boards 
his falary ultimately came from it^ and that r^* 
iihsbitio retroirahitut it mandoio aquiparatur. 
That his employijient came within tl^ wQrds of 
the aft, being to charge, colleft, levy, and ma« 
nage, the duties of the excife ; and it was pro- 
-wAy that he had executed his office in May 
and June, 1790, at a public houfe in Bridge^ 
water ^ receipcs for the duties being proved of 
his hand^writing« 

On the other hand, it was iaid, that he could 
not fairly be confideted as a peribn und^r tht 
influence of the Board of Excife, when^ from 
its rules, he could not be reflored to any office 
under ft j that there mu{l be a difcitedon^ry 
power in the fupervifors 10 employ exora perfons 
on a fudden emergency ,> and that they would 
naturally expeft to be paid for their labour ^ but 
it would be as unjuft to extend the penalty of 
the adt to them as to a perfon who fhould re* 
lieye his friend when lick, in his duty, either 
gratuitoufly, or for a (hare of his falary. If the 
Board did not ratify the appointment of the fu- 
M 3 pervifor. 
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pervifor, he was the lofer, and muft pay the 
money out of his own pocket ; and though there 
are words in the aA, which, taken in a literal 
fenfe, may extend to the voter 3 by the lame 
conftruftion they would reach the fervant who 
(hduld make an entry in his mafler^s books, or 
the porters who carried the money to the Bank, 
as they might be laid to be inftrumental in col- 
ledting the duties, and might on thsi ground 
incur the penalty if they voted. 

Good. 

Robert Ford was objefted to, as not having 
been admitted till after the eleftion. He came 
to Oakhampton on Sunday the day before the 
eleftion, and applied that evening to be ad- 
mitted a freeman under a bye-law of the corpo- 
ration, as the eldeft bom fon of his father. The 
mayor refufed to hold a court then i but fent for 
him and Bezel a week aiter the election, and ad- 
mitted Ford, It was faid in his favour, that he 
had applied as foon as he could ; but it was 
urged againfl him, that the mayor was not bound 
to hold a court on Sunday, and that there was 
no opportunity of holding one on Monday be- 
fore the clc&ion commenced. 

Good. 

Bezil, 
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• In fupport of BezeFs vote, a witnefs faid. 
That he had made an application to the mayor 
to admit the voter as a freeman byfervitude on 
the Saturday before the eleftion, juft after a court 
had been held {a). That was the firfl time the 
witnefs faw him ; and he believed that he had 
not come to Oakhampton till then, as he 
thought he would have heard of his arrival. 
He requclled the mayor to hold a court on 
Monday morning, if Saturday was inconve- 
nient ; but he refufed, and rejeded the voter, 
becaufe he had not claimed at the court which 
was holden on the Saturday ; and alfo becaufe 
he was a glutman. He tendered his vote for 
Meffrs. Anderfon and Townfon. It was proved, 
that' when Ford (who is mentioned before) was 
admitted. Bezel was fent for, either by the 
mayor or the deputy-recorder, to be admitted 
alfo 5 but had left the town. His indentures 
had been found by their exertions, which feemed 
to indicate, that at one time they had a good 
opinion of his right : and an old witnefs proved, 
that he had lived with his maftcr, and ferved 
his miftrefs, who married again, after her huf- 
band's death. 

(a) This evidence was adduced in confcquence of a de- 
termination of the committee, "That Mr. Partridge 
fliould give evidence of due application having been made 
by James Bezel, to be admitted a freeman before heentera 
into evidence of his right to freedom by appwnticcfliip." 

M 4 On 
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On the other hand, a witnefs faid. That Bc- 
2cl came to Oakhampton at twelve o'clock on 
Saturday, and that they went together to the 
ftalrs of the hall while the court was fitting, 
when the witnefs defired him to go in and provd 
his right ; but he refufcd, faying, he ftioiild be 
polled without it. He had been at a village, 
three or four miles off, fince the Tuefday pre- 
ceding. It was therefore argued, that his cott- 
duA was very fufpicious, in as much as he had 
not taken up his freedom for thirtjr years after 
his apprenticeOiip expired, and came forward 
to claim it at the eve of an eledion ; that during 
that long interval, he had fufficient time to 
claim, and if he had been refufed, ought to 
have applied for a mandamus ; neither had he 
ufed fuch diligence on the prefent occafion as 
to put the mayor in the wrong, or to entitle 
himfelf to the benefit of Lord Parker's rule in 
Auftin indOlbornc. Corny ns Rep. p. 243. His 
being a glutman was not much relied on as ^ 
difqualification, as he was fo called, from being 
employed occalionally as a labourer to affifl th^ 
excifemen when there was an extraordinary glut 
of {hips in the port of Briftol. 'The names of 
thefe men do not appear on the excife books, 
nor are they paid by the Board, but are em- 
ployed at fo much a day by the colledors and 
controullers who pafs their accounts widi the 

board : 
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board : their bufinefs is pfee that goods are not 
improperly taken out of the (hips ; and they 
may detain them till an ezcife officer (hall arrive* 
The voter died foon after the eledion ; fo that a 
mandamus could not be moved for him. 

Good* 

Pudner claimed to be enrolled a freeman on 
the Saturday before the eledion, as the eldeft 
fon of a freeman bom within the borough. A 
bye-law of the corporation to this effed: was 
I^roved; but^ for the fitting members, it was 
contended, that the words eldeft fon, meant 
only the firft born ; in which cafe, Pudner had 
an elder brother who died yoiing. For the 
petitioners, it was argued, that the right ex- 
tended to the eldeft fon at the time of the fa* 
ther*s death. Evidence of yfage was given by 
both (ides ; but the teftimony of the corpora- 
tors, which the committee determined to re- 
ceive, from the nece(fity of the cafe, was in fa- 
Tddr of the refbrained fenfe ; they faid that they 
Would call the younger of two fons fufviving at 
the time of the father's death, the fecond, and 
not his eldeft fon. The entries in the books of 
pcrfohs fb admitted, ftate them to be eldtft 
fons, till that of Ford, fubfequeht to the' elec- 
tion, who is called eldejl bbrn fon of his father. 
There was fome contradi6kory evidence as to 

Pudner's 
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Pudner's having declared for whom he voted 
when he was rejefted, though it was underftood 
at the time, that he was in the intercft of Meffrs. 
Anderfon and Townfon (^). 

Good, 

The fitting members objefted to nine votes 
.which had been received by the misiyor in favour 
of Anderfon, and Townfon on his poll, and 
which they faid came within the refolution.of 
the committee as to the feventy-two- Notices 
were ferved on each of them perfonally, to pro- 
duce his deeds. The firft objedted to> were 
the. two Perrings. 

The Rev. John Perrhgy the fon, on being 
aiked where his freehold lay, faid at firft, it was 
near the church, and afterwards near the chapel, 

(a) Two voters of the name of Harris claimed to be ea- 
rolled on the fame right, and at the fame time,with Pudner, 
and tendered their fees with him. But having applied for 
admiffion before, vir. in January, 1790, at the quarter fcffi- 
ons of the borough, it was faid that they ought not now to 
be heard, as they might have had a legal remedy by man- 
Jamufes, to enforce their right before the elcftion. and that 
th«ic was time fufficiciit to have had the queflion tried ;.and 
of this opinion was the committee. It was admitted by 
the coiinfel for the fitting member, that mandamufti were 
moved for the two Harrifes and Pudner, on the laft day of 
the laft Michaelmas term, and that the mayor and corpo- 
ration made leturns to them in the Hilary term follow- 
ii«. The Harrifcs tendered for Anderfon And Townfon. 

though 
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though they are more than half a mile diftant ; 
he did not know the houfe or the tenant, or 
whether it was part of a houfe or a whole houfe; 
that it was given him by his father, for the pur- 
pofc of making him a voter, and that he re- 
turned the conveyance the fjune day he received 
it. Thewitnefs, however, acknowledged that 
the voter might have faid, without his hearing, 
that he voted for Nottles tenement. 

His vote was given up as occafional, and 
coming within the former decifion of the 
committee. 

Richard Perring, the father, faid. He voted 
for all Pinkiham, confilling of a field, garden, 
and barn ; that he had refigned the houfe, near 
the chapel (meaning Nottles) to his fon, two 
months ago ; and that he himfelf voted for the 
field, garden, and barn. 

To invalidate his vote, it was proved that 
the houfe called NottleSj for which the fon 
voted; and the field, garden, and barn, called 
Pinkiham, for which the father voted, had been 
fom^ time ago in the occupation of William 
Luzmore, and that his widow alfo occupied 
both for fome time : they were rated together. 
And a witnefs faid. That if feveral fields had 
ufually been let with a houfe, and occupied to- 
gether 



i7» "CASE II. 

gecher with it by one peribn, though no^ adja- 
cent, in his apprehenfion, they conflitutcd one 
teAemdnt, and could not aftefwards be fepa^' 
rated fo as to afford two qualifications to voccf. 
On the other handj it was proved that icveral 
peribns wef e feifed of parts of both tenements ; 
4nd that Mr. Perring, the father, had voted in 
1780 and 1784, for Nottles and the premifes. 
Itwaslikewifefaid, That by fplit ting his free- 
hold, he had deftroyed his own vote ; and fc- 
tondl^. That he had mifnamed his freehold, by 
faying be voted for the whole of Pinkiham ; 
whereas it was proved to belong to different 
perfons. To this it was anfwered, that as no- 
filing pelfled by the conveyance to the fon ; the 
whole eftate was now in the £sither^ and that his 
declaration of voting for all Pinkiham, was to 
be undetftood of all he poflefied in it. 

Good. 

The Rev. Gaj^er Patch. The objc6kions lo his 
vote were, that his freehold was fpiit, and that 
he did not give fuch tm account of it at die poU 
as to defcribe unequivocally where it lay. . He 
feid at firft, he voted for one-eighth of Nottles ; 
and afterwards for Pinkiham ; he was uncertain 
whetlier lie had received rent, but he had de- 
tnatided it by his attorney. On the other hand, 
a witnefs who knew Dr. Patch, the voter*s fa- 
ther. 
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Aer, fidd, he had frequcotly tcceiwd the 
saxes of Mrs. Luxinore, who was tenant of the 
whole of Nottles, orPinkihiucn, which wecejthe 
iame ; (he always took fepai:ace recdipts for the 
differeot pait3 of it^ faying, (he had fevcriii land- 
iords to fettle with ; as the Duke of Bedfoard, 
Mr. Pcrring, Dr. Patch, &c. Her jdaug^er 
bsid lold him the fame thing £nce her mo- 
ther's death. 

Bad. 

Richard HgU, of Bow, faid, that he voteA 
for a mefluage given him by_his mother — the 
deed was not executed till two days before the 
eledion, but was dated the CLid of Mitch (a) j 
and it was argued, that if the committee (hould 
be of opinion that it was the intention of the 
parties to transfer the property at that time, the * 
execution would refer back to the date* 

BAPi 

(*) Hb declarations rcfpe6ting his title at the Portreeve *s 
poll, were given in evidence againft him. It was objeQed 
ihat thefe declarations were made before an authority, 
^FJbidi hp thought to b« competeat to extort t^pij bift 
Which the .ooniiJiittee Jhad fiocp dc^enpiocd tp'be illeigal,; 
and that any anfwers he might have givep ijnd^ fu(;h cic- 
cumftan^^ ought not to be evidence againft him : but 
the eojRmittee determined otherwife. The conveyance was 
not.attefted by any witneis ; and the voter acjcnowledgcdy 
jthat<]^eof the truftees, who conveyed^ was not prcfent s^ 
•Ihe^ecution and delivery ^ the de$d« His V9te wa9 £C- 

jefted by the Portreeve. 

John 
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Jobft Dennis Burden^ at the mayor's poll, 
faid he voted for one-fifteenth of a hoiife and 
tan-yard. — He had never received any rent per- 
fbnally. He did not know that his father was 
ever in pofTeffion. At the Portreeve's poli, he 
£ud his father had been dead two or three 
years: That he had received 2s.'6d. rent the 
week before: the eleftion^ His deeds were in 
the poffcflion of Mr, Moore his guardian : He 
had not been long of age. * The witnefs who 
took minutes of his anfwers, did not understand 
whether he took his eftate by devife or defcent. 
No evidence being adduced to lupport his tide, 
his vote was declared 

Bad. 

Rev^ Thomas Hole claimed to vote for a new* 
ly-ere6led meffuage, formerly an old ftable con- 
veyed to him by Benjamin Preft, and Sufannah 
his wife, on die 25th March 1790. . He faid 
the conlideradon C50IO was paid. The value 
of the eftate was 3I. per annum. Preft and his 
wife live on the eftate : but the witnefs did not 
know whether they were tenants to Hole or not.' 
In the deed there was a covenant to levy a fine, 
which was afterwards levied. The counfel for 
the fitting members dwelt upon the recency of 
the date ; and contended, that however fair the 
tranfaftion might be, the leading incendon of 

the 
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the parries was to procure a vote for the gran- 
tee. This the counfel on the other fide did 
not deny ; but, they aflccfd if there was any thing 
reprehenfible in a gentleman of fortune purcha- 
fing, a few months before an cleAion, fuch a 
freehold as. would entitle him to vote, provided 
the purchaie was fair and honed? And they 
contended, that, if the tranfadion was of that 
nature, the committee ought to require ftror^ 
proof before tl>ey fhould determine that it was 
entered into folely for eledion purpofes. The 
deed was produced, and proved by a fubfcribing 
witnefs. The committee, however, determined 

the vote to be 

Bad« 

Robert Hawies, junior, faid he voted for an 
undivided 15th of Battens, in the occupation of 
his father, conveyed to him by his father, in Ja- 
nuary 1789, in confideratioA of naturallove and 
affeftion, and los. — ^He faid he had received an 
half year's rent of his father, who is furgeon and 
poftmafter, about five months before the dec* 
tion. The rent of this undivided (hare is i6s. 
per annum ; and his father had it for fourteen 
years. One moiety belongs to the Duke of 
Bedford, the other to five different perfons, each 
of whom has one-tenth of the whole ; and a wit- 
ncfc faid, he had known the premifeb fo holden, 
as long as he could remember.— The father pur- 
chafed 
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?I»fed the premifijs from oneRuflel^ who voted 
In right of the eftate in the year 1780. The 
confideration was 21 1. It was faid that the &« 
th^r, being himfelf difqualified, had transferred 
jhe property, to enable his fon to vote for him j 
and that the receipt of rent after the canvafs of 
the borough, when it muft have been due fo 
long before, afforded a ftrong prefumption that 
the whole traDfa6l:ion was merely colourable. 
To which it was anfWered, that tenants gene* 
rally pay one half-year's rent under another; 
?uid that the property was transferred fo long as 
thirteen months before the cleftion. The leafe 
and releaie from the father to the fon were pro* 
duced, and proved by a fubfcribing witnefs. 

Good* 

Richard Hok, Efq. of South Tanton, (aid^ 
hp voted for a field, confiding of two acres, the 
value of which is about 61. a-year. His deeds 
were in the pofleffion of his attorney He pur- 
chafed it fix or eight months before the eleftion ; 
and acknowledged that he knew there was to 
)t)e a conteft in the borough. He faid he had 
p^id 150L fox the purchafe ; and was known to 
]be a gendeman of fortune. A witnefs proved the 
value of the eflate to be as above ; but the deed 

of conveyance was not produced. 

Bad* 

jT^omas 



O A K H A M 1^ T O N. 1.77 

Thomas Day had mortgaged his property to 
Priddeaux, who v/ns in pofleSion oa the 2^di 
March, 1790, when Mr, Hok lent Day, wath* 
out any -feciimy, a fum of money equd to the 
iacumbrance^ for fix months, without intereft, 
with which the mortgs^e was paid oflT, and 
Di^ entered into pofleffion. The property was 
foon after d%e eleflion mortgaged to Hole, and the 
fix monHhs intereft included in the mortgage.— 
In fa vourof the voter, it was faid that he was legal- 
ly fcifed of Ae .ellate at the time he voted ; and 
whatever he might have done afterwards, could 
not alter his title at that time. Ag^inft him it 
iwis^coitt^nded, that the whole tranfadtion was 
(aiptod with the £ime marks of occafionatity^ 
which had been fo often complained of. — Prid- 
deanic was fervid wkh a warrant to attend the 
faommi^ee, btrt was ilK 

Ba©* 

Oil Mondfliy the i8th of February, Mr. 
jPierrepont informed the Hoofe, that it appeir^ 
ed to the committee that the merits of the peti- 
tions 4id in part depend upon the rig^t of chu- 
fiog, nominating, or appointing the rcturning[ 
officer, who was to make the reuim of the elec- 
tion ; and that thereupon they had required the 
eduofei for the fcvcta! parties to deliver to the 
derk of the committee ftatements in writing of 
the right of chufing, nominating, or appointing 
N the 
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the returning officer of the borough, for which 
they refpedively contended, 

. That in confequence thereof, the cpunfel for 
the petitioners, John St. Ledger, and Robert 
Inadbroke, Efqrs. delivered in a ftatement, as 
follows : 

/< We apprehend that the mayor of the town 
and borough of Oakhampton is the returning 
officer of the faid borough. The mayor is 
chofen by ^ the capital burgeffes and affiftant 
burgefles of the faid borough, according to 
tl^e charter thereof. 

That the counfel for the petitioners, John 
William Anderfon, and John Townfon, Efqrs. 
and'alfo.for the petidonjcrs electors of the faid 
borough,.. delivered in a ftatement, as follows : 

^* The candidates, Meffrs. Townfon and A^i- 
derfon, and the eledors petitioning in their 
intereft contend, that the legal returning officer 
of the borough of Oakhainpton, is the Portreeve 
JFor the time Joeing- 

That upon the ftatement delivered* in by the 
counfel for the laft mentioned petitioners, the 
faid feledt committee have determined, that the 
Portreeve of the borough of Oakhampton is not 
the legal returning officer of the faid bo- 
rough. 

That 
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That upon the ftatcment delivered in by 
the counfel f6r the petitioners, John St. Ledger 
and Robert Ladbroke, Efqrs. the faid feledl 
committee have determined. 

That the mayor of the town and borough of 
Oakhampton is the returning officer of the faid 
borough. 

That the faid feleft committee have alfo de- 
termined. 

That John William Anderfon axid John 
Townfon are not duly returned, &c* . 

And. that John St. Ledger and Robert Lad- 
broke are duly returned, &c. 

And alfo, that the latter gendemen are duly 
clcfted burgeffes to ferve in this prcfent parlia^ 
ment for the {aid borough (a). . . . : 
. And alfo, that the faid feveral petitions, or 
the oppofition of the faid parties to them, did not 
appear to the faid feleft committee to be frivo- 
lous or vexatious. 

And the faid determinations were ordered to 
be entered on the journals of the Houfe. 

{a) Upon the whole, the committee feem to have been of 
opinion that there was a majority of two againft Mr* 
Townfou, and of three againft Mr. Anderfon. 

' N a *^* The 



»*^ The evidence of Brock, p. it 2, probably reTerred 
to the queilioD of bribeiy, which was not entered upon* 
It waa allowed to &Vi4 ip the M.S* by niifiakey aad not 
oUerved till the iheet was printed- 

The Rev. Humphrey An^mHok was objected to,, ai having 
fittd at the poll that he voted for the glebe and parfonag^ 
houfe; which were alie^d npt to be wkhin the borongb-. 
The objeAiw iefm9^ (f ^ gi^^ ^P> an' ^ vote f»^ de- 
cided t^ \)C fffqi* 
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Of the Boioveft <d 
In the CoiHity of T o & K« 



The Committee met on Wcdnefday the id "of 
March, 1 79 1, and was-x:ompofcd of the following 
members : 

Earl of Carysfort, Chairman^ 

Lord Arden» • 

Henry Thornton, Efq» 

Francis Annefley, Efq. 

John William Egerton, Efq. 

Sir Henry Gough Calthorpe, Bart» 

James Buller, E(q. 

Hon. Geo, Fulk^Lyttleton, 

Sir George Beaumont, Bart. 

Harry Burrard, Efq. • 

Sir W. M. Miiner, Bart. ' ^ 

Hod. John Thomas Townlhend, 

Earl of Courtown. 

Nominee of the Ptthloners^ 
Right Hon. William Windham, 

tfomlfue of the fitting AHmbers^ 
Charles Bragge, Efq. 

^ PetitxoiIers, 
Charles Mellifh, and John Anftruther, Efquires# 

Counsel, 
Mr. Piggot, Mr. Douglas. 

Certain EleAors in favour of Mellifli and Anftruther» 

Counsel, 

Mr. Serjeant CockelK 



Sitting Members^ 
John Smith, and William Sotheron, Efq. 

Counsel, 
Mr. LaWi Mr. Graham^ Mr. Luders. 
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Of the BonoUGHof 

■n 

P O N T E F R A C t, 

TH E Petitions ftated. That Pontefraft ia 
an ancient borough, of burgage te- 
nure, and an ancient corporation ; and ttat the 
corporation confifts folely of freeholders of bur- 
gage tenure, paying a burgage rent ; and the 
only perfons legally entitled to vote for members 
to ferve in parliament for the faid borough, are 
fuch as have, within the faid borough, a free- 
hold of burgage tenure, paying a burgage rent. 
That at the laft eleftion of members to ferve in 
the prefent parliament for the faid borough, 
John Smith and William Sotheron, Efquires^ 
together with the petitioners Mr. Mellifli and 
Mr, Anftruther, were candidates ; when in vio- 
lation of the right of the real eleftors of the faid 
borough, William Tomlinfon, Efq. the mayor 
and returning officer, took upon himfelf to re- 
jed the votes of many perfons, having within 

N 4 the 
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the faid borough a freehold of burgee' teiiiTre, 
paying a burgage rent, who tendered theif 
voices forMellilh and Anftrutherj and admitted 
a great number of perfons claiming a right to 
vote as ii9)abitant»^ houfeholders, and refiants, 
within the faid borough, to poll for Smith and 
Sotheron, who had no rt^& (o rote ; and that 
the (aid mayor returned Smkh and Sotheron, 
although Melliih aod Anftruther wenr duly 
defted, and ought to have been returned. 

There are two refolutions of the Houfc of 
CotiMiSoM on the rigfac of etedtion in this bo* 
roughs oee in tlie yetnr 1624, the othtr in 1 770. 
The (uhjpOt of the prefenc conieft vrz^, whkl^ 
of thefe Should be tlken to be the l;ift d^termi- 
jiodoa within the aft 2 Gj^. IL tks 24. § 4. ? 
{a). The coBwnitiefl being of opittioa chat both 
ihould be read coralitioGDa^lf , they u ere read ici 
their cluonok>gkal otder, 

THE RBJatUTlOW OP 1624 

. Appears o» the journsils in tt<ro (Mtrcttt en* 
tries; one by the Clerk of the Honfe, and thrf 

(a) The a^ was paffiki in the year 1719, anrf diewordk 
of the daufc are, " that fuch votes (kali be deemed to b« 
legal which have been fo declared by the lafi determination 
of the Monfe at Commons ; which laft determihation con- 
cerning- stay countjs city, fWre, boroughy cimjtic port, ov 
place, fliall be final to all iments and pttrpofes What&ever, 
any ufagc to the contraiy notwithlhnding/' 

other 
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other by his fon, who officiated as clerk during 
his fether's illiiefs ; none of whofe entries appear 
bctweeti the lyfli of March and 24ft of April 
(a). The entry by the father is as follows (b) : 
•• Mf. Glanville reporteth for Pomfret two 
*• points, I .Who the eleftors — refolved by the 
** committee, there being no charter, nor pre- 
*^ fcription for choice, the eleftion to be made 
^* by the inhabitants, houfeholders, refiants.— 

** — Refolved alfo, fonow upon the quef*- 
-^ tion." 

** 2. That the committee alfo of opinion, 
^ in rrfpeft the poll demanded, though in- 
•' terrupted by Beaumont, yet the poll not 
•* being purfucd, the choice of Sir Jofeph 
^* Jackfon void, and a new warrant to iffue for 
♦* a new choice/* 

The journal -of the fon, of the fame date (0^ 
IS as follows : '^ Concerning Pomfret. — Queftion 
" of Sir John Jackfon. Committee refolved, 
^* all tht inhabitants, houfeholders, ought to 
** have voice. 2. Conjmittee refolved upon the 
'^ lattef writ, no burgefs duly chofen, but a, 
^* new writ to go/' 

^ S^efolved, That the election ought to be 
^ in Pomfret by the inhabitants, houfeholders^ 
f^ refiants there." 

(a) See JonfDak, Vot. I. p. iSS. 
(*) TP. 7 1 4— The father's journal of this period begins 
^. 670 ; the fgn's, p- 7i^ (0 a8 May, 2614, p. 797. 

Refolved, 
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Refblved, " That neither Sir John Jackfon 
•* nor Sir Richard Beomont are duly eleded, 
•^ and that a new writ Ihall go out for a new 
« eleftion.'* 

There is alfo an entry of the fon*s, of the 
xft of April (tf), when the queftion of the 
double return was firft agitated ; in the follow- 
ing words : 

'^ Sir Tho. Wentworth prefers a petition 
*^ from Pomfret — read — The mayor before any 
** writ came, undertook a phce for Sir Jo* 
** Jackfon. Shut the door againft thofe that 
*^ came for Sir Richard Beomont : a number 
*^ of recufants and papifts brought in : 40 of 
•* them made burgefl'es to carry the election. 
^^ — The eleftion being naught, the retum 
*^ cannnot be good. — To have all reported to 
•^ the Houfe together. 

*^ Sir Geo. Moore : — This town admitted the 
*^ laft parliament to fend burgefles. — Since one 
*^ fide heard by counfel, to have the other 
« heard." 

*' Mr Glanville, upon queftion to make the 
•* report — confidercd one pointy the validity of 
*' the return : heard no counfel on either fide : 
•^ had the writ and two indentures. Sir H. 
" Holcroft double returned, he waved Pom- 
•* firet. A new writ went down to Pomfret. 

(«) Page 751. 
'^ <« The 
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«* The (IierifF makes this return : two days after 
** the date o£ the writ, mayor and aldermen told 
f^. him "they had chofen .Sir Jo. Jackfpn; 
, •^ and after the 1 1 March, divers otlier^alder- 
*^ men and burgefl^s told him they had chofen 
^* Sir Rich, Beomont. He returned two in- 
^^ dentures; i. mayor, aldermen,, and bur- 
** geffes -=-The common feal of the town : 2* 
♦* Four or five aldermen, and the reft burgefles, 
** returned Sir Rich. Beomont — twenty and 
** odd hands— 

** Committee conceived thefe feveral inden- 
" tures to be returned by the fherifF. They 
** thought the form of it irregular. Their opi- 
*' nion, that the return, as it is, hath fubftance 
** fufficient to warrant Sir John Jackfon to come 
*• into the Houfe. Afore they rofe, a petition 

** exhibited againft the .eledion AVrit good 

** enough, although the * day ; becaufe it 
*• begins not till the King come. 2. returns^ 
** he made a warrant to mayor, aldermen, 
** and burgefles ; Sir Jo. Jackfon*s indenture 
•* is true then, ' according to the warrant 5 other 
"** not — bear date one day.— Looked on the 
** hands to the indenture — forty to one — but 
** twenty to the other. — ^Sir Jo. Jackfon, the 
** grciater number. This the ground of the opi- 
nion of the committee^ 



^<< 



" Ordered, 
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4 

** Oriereiy That this bufinefs of Pontcffaa, 
'* concerning the cleAion, (hall be heard at the 
'< conunittee of privil^es in his due time and 
*^ tunu 

" And Itfft by the Houfe to the choice of 
** Sit John Jackfon, whether to come into the 
•^ Houfe, or to forbear." 

tnt RESOLtrtiosr op 1770 

Is m the following words {a) : *^ Refblved, 
•* That the right of eledtion for members to ferve 
^^ in parliament for the borough of Pontefrad, 
^^ in the county of Yorke, is in perfons havinj^ 
^* within the faid borough, a freehold of bur* 
'^ gage tenure, paying a burgage rent/* 

It paitcd aftet counfel had been heard on the 
queftion, and a motion made, ** That the two 
" entries of the 28th day of May, 1 624, of re- 
^* folutions concerning the right of eleftion for 
^* the borough of Pontefra<a:, appearing in two 
** feveral journals, be admitted to be read to the 
♦' counfel at the bar, as the laft determination 
<* of the Houfe touching the legality of votes 
" for members to ferve in parliament for that 
^ borough," Upon which the Houfe divi- 
ding, there app^red, Yeas 32 ; Noes i6i^ 
The petitioners tKen moved for leave to with- 

Jtf) Jour. V9l. it, p. 655. 

draw 
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draw their petitioo^ but were not s^lowed, a$ 
cheiitting members wiihed to offer evidence in 
&vour of burgage tcnpre; which being ac?- 
cprdingly prpduced to the Houfej they camq 
to the above refoiution* 

In the prefent cafe, Mr. GlaiiviUe*$ report qC 
the cafe, op accouat of its great auchprity, waa 
^nftaotly referied to by the cowifel, and com- 
p9re4 with the journals. 

Seijeant Cockelj,^ 

On the part of the petitioners, iaid. The 
queftipn now before the cpramittee wa$ a dry 
queftion of law, Whfthcr the right to chufe 
TOcqabws, of parliamcm fox the bprough of Pon- 
tefraA, is in the inhabitant*, hgufeholdcrs, re- 
fiaptSft whp have chofen the fitting members; or 
in the burgage tenant^ of the bgirough, whpe^f- 
pe^ to feat the petitioners, — ^It i^ no queftion of 
reform or fpeculation, but depends entirely upoa 
which of the two refpluticu^i the committee (hall 
decide to be tlie laft 3 which is of coiij-fe made 
tp bind the right pf cle6tion by the z Geo. IL 
ch. >4, §4,:— He might reft upon the refolution 
of 1770, as the laft in date tp be found on tho 
jpurnals, and call fpr the reftrainiag claufe of 
the aft to ex;clude ey^ry other ri^it; but if he 
wa3 required to go into the merits of the cafe^ 
he could fafely ftate to the committee, that the 

boroi^ 
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borough of Pontefract afforded the pureft, ss 
well as moft ancient example of burgage te- 
jiure, Littleton (§ 162, 3.) fays, '^ Tenure in 
** burgage is where an ancient borough is, of 
. *• which the King is Lord :** Alfo, fays he, 
** the fame mannbr is where" another Lord Spi- 
*^ ritual" or Temporal, is Lord of fuch'a* bo- 
*^ roughs* ^hd th6 teriahrs'df the tenements in 
•^ fuch a borough hold of their lord to pay eatk 
•* of them yearly an annual rent/' • He adds, 
in die next fe^lion, ^* of fuch old towns called 
•* l)oroughs, come the burgeffes of the parlia- 
•' ment to ^le parliament." Lord Holt] too, in 
the ca{e'b^*A-{hby and White, (a) gives it as his 
opinion^ (let it be taken merely as the opinion of 
that great lawyer) *' that it is a part of the con- 
*' ftitution of England, that thefe boroughs fhaH 

*^ elecV members' to fefve in Parliament, whe- 

fi'^^y . . - . ... 

•' ther thcybe boroughs corporate ornctcorpo- 
•^ rate; and in that cafe the right of elcftion is a 
** privilege annexed to the burgage land ; and 
•* IS, as I may properly call it, a real privilege ;*' 
a principle which has fince been adopted by 
the greateft lawyers. Pontefraft appears to have 
been a borough at or before the conqueft 5 and 
is mentioned as fuch in Doomfday, which will 
be' allowed to be a record of the higheft autho- 
rity.— The tenants are there called burghers; 

(tf) LordRaym. 95 u 

and 
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and the Lord Ilbert dcLafci, appears to have 
had conliderable burgage poffeffions in the bo-^ 
rough. This was a period long anterior to the 
iiate of legal memory, which has been fixed by 
lawyers to the commencement of the reign of 
Richard I. — In the 5th year of that monarch 
(only four years within that date) there is ex- 
tant a charter of Roger dc Lafci, who appears 
to have been conftable of Chefter and Lord 
of Pomfret, which not only grants but confirms to 
his burgeffes, liberty and free burgage ; and their 
tofts to them and their heirs, paymg 1 2d. for 
each toft, as in the time of Henry de Lafci, who 
appears to have been dead ; and who (as wel! 
as Roger) was probably a defcendantof Ilbert's. 
This charter diftinguiQies between burgefles and 
inhabitants; to the former, the privileges; arc 
more extenfive than to the latter. It does not 
confirm thefe privileges gratuitoufly, but for a 
rent ; 1 2d. is to be paid for each toft or fcite of 
a houfe (which has been paid ever fince) and 
300 marks (in thofe times a very ample confide* 
ration) are bcfides given to the lord. — The 
next charter he meant to produce was one of 
Henry de Lafci, Earl of Lincoln, in the year 
12178 ; in that he grants to the burgejfesy cer- 
tain (beds and ftails in the town, which to 
this moment are enjoyed by. the corporation. 
Two charters of Richard IIL in 1485, come 

next ; 
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next; one granted by hiai as King of Enghnc}^ 
ap4 ^e other as Duke of Lancafter^ the bprougH 
having fallen to him in the latter right: he 
grants to the bui^gefTes additional liberties an4 
privilegeS|i and ereds them into a corporatioif^t 
wliich corporate form they retain to this day* 
An ejpprcfsclaufe of thefe charters recognises per-' 
fons as burgefles of Pomfret, wlio are not inlia* 
bitan4s^ aod therdore precludes all idea that bur<» 
gefles and inlubitants are thQ fame ; for it ^naA$ 
that the mayor Ihali be chofen out of the burgeffi^ 
rodent ; which ihcws that there were oqt-bur-r 
geffes^wholiad certain privileges from their lands, 
tl^o' they did not refide. The word, in cpmmon 
parlance, may mean an inhabitant in a borough 
who has merely a pcrfonal right ; but it never 
had chat meaning here. The returns in the reign ^ 
of Edward I. are in the fame general terms ia 
which all returns were then made ; but fince the 
xqvival of tberight to fend members to parliament 
(excq^dng thole of Mr. Smith, the prefent fitting 
member) jhe return? are in the name of die mayor, 
aldermen, and burgefles ; and it is remarHabl^f 
that the very next ret urnafter theexception in 1 624 
(as it is contended to be) the precept was 
direfted to thole who had the ancient right, and 
the return made by the mayor, aldermen, and 
bvii^gelfes as ufual. There are two^other con* 
firmatory charters from the crown, which feem 
IQ be immaterial ; but there is a charter of the 
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4tli of James I. previous to thefe obfcure entries^ 
which grants and confirms tb the burgefles all 
their former liberties and franchifes. Long be* 
fore this they ha4 in common with many other 
boroughs^ felirtquiflied the privilege df fend-« 
ing members to parliamcriti owing to their po« 
Verty and the Wars of the Barons j but knowing 
what their ancient franchifes were, they did not 
addrefs the crown for a new charter, but for a 
charter of confirmation, which the crown grants 
in the moft explicit termsi After laying down * 
rules for the internal government of the corpo- 
ration, the charter grants and confirms to th^ 
mayor, iildermen, arid burgeffes^ every right 
and privilege which they h^ ever enjoyed by 
grant or prefcriptioni The butgefles therefore^ 
who are the grantees of this charter, refunie the 
privileges they had enjoyed beford, and amongft 
others^ that of elefting members to parliament i 
Which indeed, if this Was a bbrough of pure 
burgage tenure, no other perfofis had a right 
to exercife^ Accordingly, in the 1 9th year of 
the lame reign, when they petition to be 
reprefented, they offer the charter of the 4th 
of James, which reftores the former rights of 
the corporation ; and the committee, upon 
that charter, and the application of the bur- 
gefles, are of opinon, that the writ fliould 
^.-— The inhabitants are here again diftin- 
guiflied from the burgeifes ; they had no part 

O i^ 
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in the petition, rior were they meationed 
in the precept which is direfted by the (heriff 
to the mayor, aldermen, and burgeflcs. 

Againft the pofitive language of the charters, 
corroborated by an unvaried ufagtf, all that can 
be oppofed is an obfcure entry on the Journals of 
1624 ; for fiich he (hould contend it was, and 
not a refolution of the Houfe ; which, excepting 
the two late inftances, had never once been 
followed ; and which therefore gave him a 
right to affert, that in point of fact, it had 
not for its objed the eftabHlhmcnt of a right, 
but was merely an opinion or conceit, adopted 
by Mr. Glanville's committee, refpeftable only 
for the quarter it came from, but from which 
a very different refolution would have proceeded 
had the committee been aware ofthofe proofs on 
which he meant to bottom his argument. Ser- 
jeant Glanville, and the other rcfpeftable per- 
fons vvho framed that committee, lived long af- 
ter the refolution. How came it then that they 
acqulefced in the very next return, which con- 
tradided their determination, as the candidates 
in 1625 flood upon that very intereft ; which, 
according to the arguments ot his opponents^ 
yielded in 1624 to the claims of the inhabitants ? 
Sir Rich.Beomont and Sir Francis Folianbe were 
returned without oppofition upon the intereft of 
the burgcffcs ; among whom Tattome, the for- 
mer petitioner, appeared the foremoft. It would 

probaUy 
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J)rbbably be faid, that this and the fubfequent 
returns proceeded upon agreements between 
parties^ and that they could not alter the law. 
He did not mean to fay that they could, but 
fuch agreements ought to be proved fraudulent, 
br the faft would afFofd the'ftrongeft prefump- 
tion of the right. Jt was ftultifying both the can- 
' didates and eledors, to fuppofe that they would 
fo foon bring forward that very intereft which 
had been deftroyed the year before ; and it was 
ftultifying the Houfe to fuppofe that they could 
do it with efFeft. ' . 

Glanville indeed fays, that the charter of 
Henry IV. did not limit the right to the bur- 
^efles ; but by deciding on that charter, he did 
not decide that other charters might not exift. 
The candidates and the burgefles found that 
other charters did exift, and the confequencc 
was, that not one inhabitant, till now, claimed 
an adverfe right. The refolution (if it can be 
called fo) was difregarded as foon as made. 

Did the legiflature mean. That the aft of 
Geo. ll.ihould ftanlp the charafter of a determi- 
nation upon an obfcureand unintelligible entry ? 
It-tould not mean to do injuftice; it was fully 
aware of the nature of the ancient and imperfeft 
journals of the Hoiife of Commons ; and avoid- 
ed, therefore, fpecifying what entries (hould be 
O 2 coniidereJ 
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confidered as lad determinations, leaving that 
to be decided by the Houfe of Commons itfelf, 
as the neceflity of particular cafes might require. 
At all times the Houfe has zealoufly contended 
for that right ; but if it were to be impUcidy 
bound by every entry, however imperfect on 
its journals, it would renounce this moft im- 
portant privilege, and frequently adopt, not its 
own language, but that of the other Hovfe, or 
of the crown, in times when their intereft hap- 
pened to have prevailed. The learned editor of 
Glanville^s work, on which fo much reliance is 
placed by the other fide, gives this charafter of 
the ancient journals (a): " The printed jour- 
** nils in the year 1623-24, the time yvhen 
** thefe reports were made, are particularly im- 
** pcrfedk and complicated. The clerk of the 
^^ Houfe of Commons at that time, was in an 
*^ infirm ftatc of health, which, would not ad- 
'^ mit of his conftant attendance on his duty ; 
'^ his fon, therefore, fbmetimes attended for 
** him ; and they both accordingly took rough 
** minutes, from which the journals are prin- 
•* ted ; but thefe are fo obfcure, unfatisfaftory, 
** and in fome places even contradidtory, that 
•* they rather tend to introduce confufion and 
" uncertainty than to afford information.** — 
Yet this is the light by which, the Houfe of 
(4f) Page 2. . 

Commons 
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Commons is to diredl its proceedings; thefe 
rough minutes are to trample on eftablifhed 
rights, to overturn chapters, and to deprive the 
^leftors of their franchifes. 

In order to weaken the authority of thefe en- 
tries, Mr. Serjeant Cockel faid. He would (hew 
their complexion by fome obfcrvations on the 
hiftory of the times, and the cotemporary en- 
tries. In page 683, it appears, that " Sir Fran- 
** cis Seymour'* (one of the committee which 
had been appointed by the Houfe to review the 
journals) " defireth to know the pleafure of the 
Houfe, whether they (hall have power to 
ftrike out what they think fit ?" A iingqlar li* 
berty this to be taken with records ; but the 
fa£t was, they frequently contained errors and 
untruths. A few fentences before the cafe t)f 
Fdmfret, there is an entry refpefting Ferdi* 
nando Huddlefton ; the queftion was. Whether 
kis eledlion was good ? which is faijd, both by 
the father and the fon, to have been determined 
by the committee in the affirmative. But if 
Glanville is to be believed, he fays, (p. 127) 
that the committee declined coming to any re- 
folution on that head, and referred the cafe to 
the Houfe* In the Cirencefter cafe, on the 
21 ft May, one (hould imagine, from the Ion's 
entry (p. 792) that the right was in the inhabi- 
tants ; his words are, ** That in this borough, 
O 3 "all 
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" all the inhabitants, houfeholdcrs, ought tq 
" have voice." Whereas the father, (p. 708) 
fays, " The eledion to be made by the houfe- 
" holders, and not only by freeholders ;" thereby, 
giving a concurrent right to the latter. 

In the very cafe before the committee, it is 
impoflible to colleft, from the father's entry, that 
the Houfe came to any refolution as to ifluing ai 
new writ : one would imagine that it was con- 
fined to the committee, though the fon and 
Glanville ftate the contrary. 

The journals ofthefe times havingj^een juftly 
branded with inaccuracy, the Houfe, in 1742, 
appointed Mr. Hardinge, their clerk, to revife. 
and corredt them* . His report, which is to bq 
found in Vol. 24, p. 264 (to the truth of whic]:^ 
therefore the Houfe affented) ftatqs, " That be- 
*^ ing, for the moft; part, minutes taken by the 
" clerk, and not afterward? tranfcribcd, they 
** arc in many places incorred, and almoft ille- 
** gible ; and are alfo much impaired hy kngth 
'* of time, and various accidents j yet a§ they 
** contain the hillory of many in^portant tranf- 
" aftions, and alfo the heads of fpeeches de- 
" livered by many famous members in debate, 
" concerning the prerogative of the crown, and 
" the liberty of the fubjedt, they feem worthy 
" of very great regard." And he adds, " Maiy 
^* of their defefts, may probably be fupplied 
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♦* by the help of ancient copies" and " coUa- 
*^ tlon.'* Thii record, as it is contended to 
be, is to be thus patched up by the refearches 
of antiquarians ; and after all, there is only a 
probability that it will be rendered intelligible 
(a). The language of the legiflature, by the ad: 
of Geo. II. was, that where the right has really 
been litigated, the folemn^ determination of the 
Houfe pf Commons (hall bind, to prevent thofe 
(contradiftory decifions which frequently took 
place previous to the adt. But before the Houfe 
can be (aid tp come to a determination, or, in 
other words, to a judgment, it is neceffary there 
(hould be litigant parties ; that Evidence (hould 
be heard, and that there fhould be a determi^ 
nation upon the point in iffue. Befides, the 
Houfe has holden, that it may explain its own 
xrfolutions, and if it may explain in any inftance, 
it may furely explain in the mod important of 
all points, napiely. Whether a given entry be 
a tefolution or not ? The line by >yhich he wi(hed 
this entry to be judged , would be adopted in every 

{a) There are entries which it is almoft impoffible to im« 
derftand ; viz, FoL I./. 399. — " 4 Henry IV, confirms pri- 
vileges to the clergy.— The King — ^no traytor nor felon— 
the fubje6k a fifteen." — And in the fame page, there is an 
f ntry that can only be excufed from the name of the fpcaket; 
the heads of whofe fpeech it feems to give — *' Sir Wm. 
Paddy — that the prerogative tender — God Omnipotent,— 
not Qmnipotent.— J^sccufes-^a learned filenc e j ' . 

O 4 court 
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court of juftice. — If the cn^^uiry was, Whcthar 
a certain point were decided by the court ? the 
firft confideration would be. Whether it was 
brought to an iffue between the parties ? but if 
in the courfe of the judgment, matter extraneous 
Xo the iffue were introduced, the court would 
fay it formed no part of the queftion. So her^ 
the determination of the right (if it ever tool; 
place) being extraneous to the iffue between the 
petitioner and the fitting member, the aft of 
Geo. II. had not the power of tranfubftantia- 
tion, and coyld not give the entry of 1624 an 
extent and perfeftion, which it does not in- 
trinfically poffefs. But upon the principles of 
eftabliftied law, there was the ftrongeft prc- 
fumption, that the points contended for, by the 
prefent fitting members, had been otherwiie de- 
cided. In th^ cafe of Powel and Milbanke {a) 
Lord Mansfield held on the bed audiority, that 
notwithftanding a refervation of a right to the 
crown, and the utidoubted maxim, that no tin^e 
bars the King, u6.ge for a length of time jufti- 
fied the prefumption of a fubfequent grant of that 
right. Upon the fame principle, he might perhaps 
|iik the committee to prefume a determination in 
his favour ; but, at the leaft, he might under the 
^ircumftances of the cafe, aik them to prefume 
(hat diere was no determination ag^^nfl him^ as 

(tf)Tcrm Rep, 399, 

there 
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there was no trace of ks having ever been afted 
upon. 

But to enter on the hiftory of tlie queftion ia 
1624; the journals derive no additional authp*> 
rity from the circumftance of there being two 
entries, for thofe entries contradi£i each other, 
and, inftead of explaining the cafe of Pontefraft, 
render it more unintelligible. It appears, howr 
ever, there were two returns ; one by the may^ 
or, aldermen, and biirgefles (the name given to 
the corporation by the charters) who returned 
Sir John Jackfon ; the other by divcrfe aldermen 
and burgeflcs, omitting the mayor, who re- 
turned Sir Richard Beomont. So that the re- 
turns appear to^ he by the fame defcription of 
perfons. The committee and the Houfe, with- 
out hearing counfel, decided from the face of the 
returns in fiivour of Sir John Jackfon, becaufe 
his return was i;i the words of the precept, and 
there was a majority of eleftors names annexed 
to it. The Houfe could neither hear counfd 
nor examine witnefles in this (tage of the buii- 
nefs; for^ according to Glanville, there was 2k 
that time no petition againft the eledion before 
the committee {a) ; " but then," fays Glanville 
(*), (" afore they arofe," fays the fon's* entry) 
^' a petition was exhibited in the name of 

{a) Pages 138, i^<^ {h) Page 140. 

" Wm. 
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** Wm. Tattoqie, and others, as burgejfes of 
*< the faid borough/' 

This petition muft have contained the allega- 
tions of the complaint, " That a number of ro- 
f* cufants and papifts were brought in, and 
" 40 of them made burgefles to carry the elecr 
" tion/' It was clearly the only petition pre- 
fented ; for had there been a prior petition, the 
expceflion of Glanville, and the clerk^s fon, 
would have been another petition was prefentcdw 
The word made^ feems to imply conveyance* 
by fraudulent (^cds ; for no one can make an 
inhabitant. — The words brought in^ imply that 
the voters were ftrangers to the town, and con* 
. fequently not inhabitants^ and the expreffion, 
/o fJrr)cXi&^!</r^l(?», (hews thattheconteft was mere- 
ly as to numb^s, and that thefe forty pretended 
to be burgefles; and ^ fuch, to have a right to 
vote. The difpute then was between burgefles 
and burgefl!es ; and the complaint of the petir 
tioners, the occafionality of certain votes. Had 
the inhabitants claimed any (bare in the eledtioA^ 
Sir Richard Beomont, or Tattome, wpuki have 
made their rejection as fuch, a fpecific conx- 
plaint ; their claim would h^ve been accucately 
ftatcd J the return would have been emphati- 
cally made by them, as itSs now in favour of 
the fitting members. But if no fuch complaint 
was before the committee, the decifion of the 
point was extrajudicial, and the opinion of the 

committee 
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pQmmittee merely fpeculative. It appears, by 
planville's report, that he was ignorant of the 
cxiftence of charters or ufage in the borough jj 
^d the words of the? clqrk's entry (p. 714) are- 
xemarkable, ^* there being no charter, nor pre- 
V fcription for choice/* that i$, apparent to us.. 
How (hould there, as no eyideiic^ was adduced? 
but no notice of the ground of this refolution is 
taken by the fon ; and the fathpr, qn the other 
hand, do^s not mention the papifts and recun 
fants. The fon's journal, in giving the reafoi^ 
yhy the original writ was good, has the follow- 
ing words :— ^* Writ good enough, although 
^* thp day— *becaufe it begins not till the King 
f ^ conie/'— The legiflature could not mean to 
lay thaf fucl^ imperfeft entries (hguld be evj* 
(lence of the determinations of the Houfe againft 
an uniforpi ufage to the contrary ; it referved to 
^e Houfe thq neceffary power of declaring^ 
jvhen occafion might require, what were and 
what w^re not its determinations. In the year 
•1770, the Houfe debated on the entry of 16.24, 
9nd then came to a refolution, that it did not cot\^ 
\3dn a determination of the right. The Houfe then 
came to a determination of the right j which is 
purely the lad upon its journals, and which, con- 
fequently, muft bind both the committee and 
|be rcturmng officer, who would be in a mifer- 

able 
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able fituatlon if he were not excufed, when be 
fWears that to be the laft determination which 
appears lateft upon the journals ; and which the 
Houfe, by allowing to ftand there, adopts as 
tTie laft.— ^The returning ofEcer can furely have 
no right to controvert the Judgment of the 
Houfe ; but if the committee (bould decide that 
the refolution of 1770 is not the laft, though it 
is the laft upon record, the returning officer 
will be neceffarily expofed to aftions of falie 
retarn, for having obeyed the decifion of the 
Houfe^ and for having followed the diredions 
of the journals. 

But whatever queftions might have been agi- 
tated in the committee, nothing more was re- 
ported to the Houfe, and confequently nothing 
more could be refolved than that the eleftion was 
void on account of the riot. In theNorfoIk cafe 
(The fii-ft in Glanvflle's book) an order of the 
Houfe is ftated, enjoining the committees to 
report, not oAly their refoluiions, but the ftate 
amd particulars of the proof; ^* for the Houfe is 
*^ not to be concluded by the opinion of any 
*^ committee, in matter of faft no more than m 
*^ matter of law.** {a) According to this rule, 
the Houfe would have required the committee 
to have ftated the grounds on which they de; 
termined the right, if a determination of the 
jight had been reported ; but no fuch ftatement 

(a) Page 4. 

appears , 
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appears on the journals ; the reafoning of the 
committep can only be found in Glanville : the 
conclufion therefore is, that the reafoning on the 
conftitution of the borough was confined to the 
oommtttee. But however ftrongly the queftion 
ot the right to vote might be agitated there, if 
it was not reported to and adopted by the 
Houfe, it cannot bind as a lading determi- 
nation* 

It is to be remarked alfo, that any one who 
confults Glanville with attention, will obfervc, 
that the refolutions in the cafe of Pomfret are 
very differently ftatcd from the refolutions' of the 
committee of privileges in other cafes reported 
to the Houfe. — Where the Houfc agreed with 
the committee, his language is, Such a point was 
conceived by the committee, and fo reported to 
che Houfe, and there accordingly refolved. 
The agreement to each fpecific point is dated, 
or all the points are expredly included under a 
general determination. But being confcious, ia 
the cafe of Pomfret, that the opinions of the com* 
fnittee were adopted without any evidence to juf- 
rifythem,and were merdyfpeculative proceeding, 
as he dates on the idea, that no ufage or char- 
ter could be proved (which alone could judify 
the fpeculation) he hadens to the conclufion ; 
namely. That the election was void, on ac- 
count of the riot, which ^ he fays, bein^ fo r/- 

fortei 
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ported to the Houfey was there accordingly ri- 
folved. 

It may be faid that tbefe entries in the time of 
James I. are journals, as well as thofc of the 
prefent day. The name is fimilar, but the care 
with which they were compofed is widely dif. 
ferent; If an opinion might be hazarded as to 
the capacities of the father and fon, it^migbt 
perhaps, be (aid with juftice^ that the father had 
that knowledge of the points of difcuffion which 
his experience muft be fuppofed to have af- 
forded him ; but that from his age and debility, 
he could not write faft. — The fon, on the other 
hand, appears to have written a great deal with- 
out any knowledge of his fubjeft. The clerks 
are now not only more experienced, but collate 
their notes, and compare them with original 
documents ; they are then carried by the clerk 
. of the Houfe to the Speaker, and receive his 
approbation before they appear in the (hape of 
votes ; and it is not till after another examina- 
tion at the year's end, that they afliime the cha- 
rafter of journals. — To thefe, all the authority 
of a record is due: to the entries of 1624, a re- 
Ipeftable name can hardly be given. 

In a word, there were but two queftions be- 
fore either the committee or the Houfe. iflj 
Upon the return ; 2dly, Upon the allegations of 
the petition, prefented by a party who fliled 

them- 
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thetnfelves aldermen and bnrgejfes (who in 
Pomfret have always been tenants of burgage 
freeholds) againll another party ftiling them- 
felves mayor, aldermen, and burgeffes; which 
parties Glanville (p. 138) affertstobe theyiw^. 
On the firft queftion, the Houfe declared the 
return good ; on the fecond, adjudged the elec- 
tion void, on account of the riot. The very 
next return, inftead of being made by the in- 
habitants, was made by the party who had be- 
fore petitioned, with Tattome at their head.— 
This, together with the correfponding form of 
the fubfequent returns, affords the ftrongeft pre- 
fumption, thsrtna fuch determination, in fa- 
vour of the right of inhabitancy took place, as 
is now attempted to be coUefted from a muti- 
lated and contradiftory journal. The Houfe 
decided fo in 1770 ; and in 1775, a conmiittee 
adopted that determination [a). If in the two 
laft committees the evidence was not fo com- 
plete, nor detailed fo much at length as it will 
be now, the negledt was owing to the oppofite 
claim being treated with too much contempt. 
The committee by deciding in favour of the 
ftrong conclulion that the evidence affords, 
will proteft a fpecies of property which the con- 
. ftitution has authorized to be legal, and reftorc 

(<f) z Doug. 408. 

to 
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to the borough its ancient, and till lately, un- 
queftioned right of reprcfentatiom 

Evidence for the Petitioners. 

Two ftatements of the right of eledion were 
then given in, couched in the terms of the two 
refolutions of 1624 and 1778 (a). 

The petitioners then gave in evidence the 
fellowing charters : 

I. The grant of Roger de Lafci, dated the 
5th of Richard I, granting and confirming to his 
hurgejfes of Pontefrad and their heirs and fiic- 
cefFors, liberty and free burgage, and their 
tofts, to be holden of him and his heirs in fee, 
yielding yearly to him, or his heirs, for all fer* 
vice for every whole toft 12//. as they did in 
the time of Henry de Lafci — granting, amongft 
other things, that every burgefs may give or 
1^1 his land to whoever he (hould pleafe (unlefs 
in mortmain) referving the rent 10 the Lord, 
and entering a plea, and rendering the land» 
into the hands of the headborough ^ who is to 
give them to the buyer in gift from the Lord.— 
He who dwells in a manfion-houfe to be free, as 
if he were a burgefs. If any perfon have many 
houfes in his toft, and let them to others, they to 
he free to fell and buy all merchandife ; but 

{a) See the report of the comtnlttee at the end of the 
caie» 

lift 
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he to give 4^. a year to the headborough, 
Burgejfes feem by this chaner to have many pri- 
vileges peculiar to themfelves, and efpecially 
above thofe who areftiledyj>r/«/fa. The confi- 
deration of the grant is three hundred marks of 
filver (tf). 

2. A grant of rfenry De Lafci, Earl of Lin- 
coln, and conftable of Chefter, granting and con- 
firming to the burgeffes and men of Pontefraft, 
all the (beds their anceflors had been or they 
fliould be able to ereft in the market and wade 
ground of the faid ville, before the Feaft of the 
ApoiUes Philip and James, in the fixth year of 
Edward, to hold to them and their heirs, yield- 
ing to the grantor and his heirs the juft and 
accuftomed farm ; for which grant, the faid 
burgeffes and men had given forty pounds ftcr- 
ling Q). 

The counfel being aiked by the committee if 
they were fatisfied that thefe were the original 
charters, they anfwered in the affirmative. 

3. A charter granted by Richard III. dated 
the 28th July, in the fecond year of his reign, 
by his title of King of England, &c. and Duke 
of Lancafter, under thefeal of the Duchy. 

4. The fame charter, under the privy feal, 
dated the 9th of Auguft, in the fame year, 

(a) For the charter, fee Appendix, No. i. 
(h) Vide Appendix, No. 2. 

P By 
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By both thefe chartei^, Richard 111. confti* 
tutcd John Hill, one of the burgeflis of the 
faid borough, mayor of the borough^ and did 
grant to the mayor and busgefle^ to be a free 
borough, and a body corporate, by name of 
The Mayor and ffurgejfes of the Ville or Borougk 
0fPontefra£l. The mayor and burgefies, and 
their heirs and fucceflbrs, to chufe on the Feaft 
of St» Michael, out of themselves, thirteen 
comburgenfes ; one of which is alurays to be 
chofen mayor, and to remain mayor for one 
year after his eleftion. The comburgenfes fa 
eledted, to continue during their natural lives^ 
unlefs removed under certain circumAances. 
The charter further wills and commands ** That 
** no ftranger or foreigner dwelling wkhout the 
•* town, or borough and precinds thereof,, by 
" force or colour of burgesflijp„ or for that be-- 
^* caufe he is a burgefs in the lame place, be 
** not, neither may he be chofen mayor of the 
♦* faid town or borough in times to come, upoik 
•' any account whatfoever.** Another claufe 
grants, *• That neither the aforefaid mayor and 
** burgeffes, nor their fucceflbrs, be put upon 
" affizes, juries, or inquefts whatfoever, by 
** reafon of their foreign tenements ; or upon 
*^ any other whatfoever, which by reafon of. 
** their tenements or trefpafles or other their 
♦* foreign bufineffes whatfoever, before our juf- 

*' ticea^ 
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•* ticcs, or other our minifters, or of our heirs, 
'^ Ihall arife to be made ; as long as they {hall 
** makeftay in the fame town or borougL And 
** all foreigners may not be put with the bur* 
'^ gaffes themfelves upon affizes, juries, or in- 
*< quefts, which by reafon of their lands and 
** tenements in the f^me town of borough be- 
** ing, or of trefpaffes, contrafts, or other fo- 
-'^* reign bufineffes ihall arife to be made (tf)/* 

5. A charter of Henry IV* or 7th, under the 
feal of the Duchy 6f Lancafter, This charter 
being called for by the counfel for the fitting 
meuibers, was delivered in to be referred to 
whenever they might' think proper (b). 

6. The charter of James I. dated the fecond 
day of March, in the 4th year of his reign, re- 
citing a charter of Henry IV, — The charter of 
James gives the eleftion and nomination to the 
hofpital of St. Nicholas, to the mayor and com- 
burgenfes, or the major part of them ; and con- 
tains the following claufe : " And further we 
** will, and by thefe prefents for us our hein and 
^* fucceffors do grant, give, confirm, ratif}^, 
^* and allow unto the aforefaid mayor and bur- 

. ** geffes of the town or borough aforefaid, and 
** to their fucceffors, all and all manner of 
*^ Uberties, franchifes, immunities, exemptions, 

(a) Vid. Appendix, No. 3. 

<^) See the charter in the Appendix, No. 4. 

P z *^ privi- 
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^* privileges, quittances, and jurifdiftians, 
" which the mayor and burgcfles of the town 
" or borough aforefaid, now have, hold, ufe, 
** and enjoy ; or which any of them, or their 
** predeceflbrs, by whatfoever name or names, 
" or by whatfoever incorporation, or by prc- 
** text of what incorporation foever, heretofiDre 
^^ have had, ufed or enjoyed, or ought to have, 
" hold, ufe, or enjoy, of hereditary eftate, by 
" leafon or pretext of any charters or letters 
^* patent, by any of our progenitors or ancefton, 
** late Kings or Queens of England, in any 
** manner whatfoever heretofore made, con- 
•* firmed or granted ; or by whatfoever other 
" lawful means, right, title, cuftom, ufc, or 
" prefcription, heretofore lawfully ufed, had 
** or accuftpmed ; although the fame, or any 
** whatfoever of them heretofore have not -been 
" ufed or have been abufed or ill ufed, or dif- 
" continued, and although the fame or any 
'* whatfoever of them, are or have been for- 
'' feited or loft (a):' 

Different parts of the journals were then read. 
The entries in Vol. I. p. 572 and 576, refpeft 
the revival of the right to fend members to par- 
liament, and are as follow : <* Sir Edward 
*' Sands moverh for Pomfrett, which in Ed. I. 
*' time and after fent burgefles : after decayed 
" by wars. — That the King granted them a 
(a) Vide Appendix^ No. j. 

charrcr 
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*' charter 4**.Jac. with reflitution of aU their* 
*• liberties and privileges notwithftanding they 
^* be .loft, forfeited, &c. That they have ever 
« fidicnce."— 

" Committed alfo to the fame committee for 
*< privileges." 

" Sir Geon Moore reporteth from the com* • 
" mittee for privileges; That for Pomfrett, that 
** 26 Ed. I. it fent burgeffes; v^hich continued 
•* a good while after. That by reafon of the. 
^* Barons wars, it grew poor. That j o^ and 11^, 
'* H. VI. a return made, they could not fend 
" burgeffes by reafon of their poverty. That 
" 4^. Jac. the King granted them all their for- 
** mer liberties and cuftoms notwithftanding 
** they had been forfeited or loft. That the- 
" committee thinketh it to ftand both with law 
** and juftlce, that a writ flioul^d go for choice 
" of burgeffes." 

" Upon queftion, Pomfrett to fend.bur- 
« geffes." 

VqI. I. p. 520, contains an order for fur- 
veying the clerk's book, who after it is furvcyed, 
is to engrofs it on a roll. Still not content with 
the method of keeping the journals, the Houfe 
in 1623 (page 676) order " the committee of 
** privileges to examine former precedents in 
" what manner the clerk of this Houfe hath 
" ufed to takrhis notes and make entries, and to 

P 3 report 
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«< report the fame to this Houfe/* Tte ref>©i^' 
is thus mentioned by the elder clerk (p. 66^). 
** Sir Francis Seymour reporteth from the 
** committee for lurvey of the clerkS book — ? 
** defireth to know the pleafure of the Houfe,^ 
** whether they fliall have power to ftrike out 
*^ what they think fit,-^Left doubtfuL'^ Thq 
fon's entry of the fapie date (p. 734) is as fol- 
lows '^ ** Sir Fran. Seymour reports from the 
committee to examine the clerk's book-r-foun^ 
fbme things which they thought not fit to ftand 
—••to have power to ftrike out what they thini; 
fit^ — Mr, Hardinge in his report (Vol. 24. p. 
^64) fays, ** In the journals after the year 1 6855^ 
^* the proceedings of the Houfe are more fully 
** and carefully entered :" but he adds, ^^ there* 
^' are fome chalms which may be filled up by^ 
'^ the help of the journals of the Houfe of 
^* Lords." 

Mr, Benfon iaid, he had fearched for the pe- 
tition of 1624, but could not find it; hetherf 
gave the faiiie account as Serjeant Cockel had 
of the modern method of making the journals. 

On the 1 7th of January, 169$ (a) the com- 
mittee of privileges report upon the petition of 
Robert Monckton, Efq. againft John Bright, 
Efq. " the right of eleftion was Agreed to be id 

[s) Vol. 13. p» xa6. • 

« fuch' 
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4^ fbdi porfoM as bpre aa inbcritwcerorfiiee^ 
<' hdd of burgage tniure ividua: Ae faid bcK 
^ rou^.'* Hie Humbert were fior MoAcktoti, 
70 s Brightt 7 z« Tbe whole evidenco mentioned 
in die lepoct goes to tibia right** And die charge 
offaiibery (^f). 

On tlie jotli of March, 1715 (i)y a |)etkioii 
ma prc&nted by Sir Wm. Lowther^ Bar^u and 
Ha^ BetheU ££}* agaUift the Hon^ John Daw« 
ney, and Robert Frank, Efq. and referred to 
die oommitiee o£ prii^kg^; who on the zid 
iky (c) of March^ the (kmo year (0» S.) report/ 
*^ that it was agreed that thii was a borough Ibf 
^' prefcription, and that the right of election 
^ IS in poFfons havii^; a frMbold of bui^ago' 
<^ tenure, paying a butigi^e rent.-' The evu 
dence on both fides tends to ^bliOi this qua* 
UficadoB tn the voters, and the Houie agrees 
Willi the refoludons itf* the committee* VoU 
yt. f. z9* (anno 1768), contains the petition 
of Henry Stradiey, Efq. againft Sir- Rowland- 

{a) The Houfe di&greed wi^ the refolutioo of the com^ 
mittee; apd the sle(3ion being declared void, Bright was 
OH the ill of February returned by the mayor and twelve 
frargeiTeit uM)er the GCMiiiiKm fodl of the borough.-*— — 
A potitioq. wot prtftotod on the 14th of Februi^rjyUi Cavout 
of Mpnktoib by fevcrtl aldernneii and hurgeifet ; \>at tbf 
parliament was diifolved before it was heardt 

(*) Vol. iS, p. 31, (r) VoL 18. p. 409, 

P 4 Winne ? 
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Winne : the riot .which took place at' the poll 
was the only ground of complaint ; and on that 
account the eleftion was declared void (a). Sir 
Rowland Winne, with a friend, flood at the 
next eleftion on the intereft of the inhabitants, 
for the firft time : their petition was prefented on 
the 14th of December, 1 768 (&), and taken into 
confideration on the 6th of Feb. 1770.; when 
the Houfe came, to . the refolution above-men* 
tioned in favour of the burgage tenants. 
. A feries c^ returns was then read* The iirft 
was an office copy of the original return, pre* 
iefved in the Tower, made by the fheriff of the 
county of York, iii the i6th of Edward I. 
of the members eieAed for the boroughs in his 
county. By this it appeared, That Robert Baun- 
burg and Thomas Scott were . returned for 
Pumfreft,. The' nimes pf their manocaptors^ 
John de Progour, Walter de Ferour^— Ailahus 
des Arches and Thos. Ruffel, There were diree 
returns in 1623 : one dated the zoth of Janua- 
ry, by the mayor, aldermen, and burgefles, of Sir 
Thomas Wentworth and Sir Henry Holcroft : 
the other two dated the nth of March; one by 
the mayor, aldermen, and burgefles, of Sir John 
Jackfon ; and the other by die aldermeii and 
burgeffes who return Sir Richard Beomont. 
The return immediately fubfequent to the rclo- 

(4) Vol. 33* p. 68. {i) Jouroaki V<d. 3a. p. 104* 

lution 
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lution of 1624, viz. of Sir John Jackfon and 
Sir Francis Foliambe, on the 28th January, 
1625-6, was alfo figned by the mayor, eleven 

aldermen, and eleven burgeffes. A return, 

dated the 5th of March, 1627, of Sir John 
Jackfon and Sir John Ramfden, appeared to 
be figned by the mayor, ten aldermen, and 
eighteen burgeffes : one or two had not the com- 
mon feal, but all of them were by the mayor, 
aldermen, and burgeffes ; whereas the returns 
fince 1770, purported to be made by the inha- 
bitants, houfeholders, and refiants. 

By reference to Doomfday, it appeared there 
was an entry about Tattefhalle, which was faidto 
be the modern Pontefr^ct, having the fame vi- 
cinity, according to Dugdale and Leland (a)^ 

The entry in Doomfday refpefting Tateftialle 
is as follows, under the title. Terra Ilbeni de 
Laci. Weftriding, fol. 316. 

In Tatdhalle funt xvi carucatse Terrse fine geldd, ubi 
poflunt elTc VIII carucatx. Hoc Manerium habuit rex, 
mmc habet II berths ibi iiii Carucatas et lx burgenfes mi- 
nutos, et XVI CQteros, et xvi villanos, et viti bordarios 
habentes xviii canicatas, ibi eft Ecclefiaet p*br et i pif- 
caria et III Molendina reddentia xlii folidos et iii acrae* 
prati. Silva paft' i leve longa et dimidhim lata. Totum 
Manerium i leve et dimidium longiim et dimidium latum. 
Tempore Regis Edwardi valiiit xx iibras. Modoxv libras. 

Infra hanc metam continetur Elemofiaa Pauperum* 

Ad eund* Manerium adjecetlkaecibca, Mancftorp. Bar- 

ti C^ I C'er dim 

nebi (tf), Silcheftone, fimul v Carucatae et dimidium ad 
geldum, ubt poifunt eife v Carucatae, ibi funt zx vHlani 
ctixi borderii habentes uii Carucatas. 
Xa) See Appendi^y No, 6. 

The 
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THe coiTiifel for the petitioners called Mr* 
iTbonias Taylor^ who faid he had known xht 
town all his life. He had been a member of the 
corporation twenty-feven years ; was fenior al- 
derman, and had been four times mayor. He 
produced nine poll books, which were all he 
bad : he received th,em from Mr. Wilfon, an 
attorney, with whom he ferved his time, and 
tvho was frequently mayor ; and preferved thcnt 
amongft tfee corporation papers, Thofe from 
1695 to 1700 inclufive, only contained thd 
names of the voters; but thofeof 1708, I7i3» 
and 1 7 14, defcribed frequently the fcites of the 
tenements for which the votes were tendered.— t 
He produced alfo twenty ancient fee-fafrt^ books, 
which defcribed the burgeffes of the toWrf, and 
the rents paid for them; and which were niade 
Up iCnnually by the town -clerk, for the informa-r 
tion of the mayor. Beii^g afked who were calle4 
burgeffes in.Pomfret ? he faid, Thofe who were 
tenants of burgage tenements, and none others 
He had' never heard of an eleftiori by inhabit 
tants previous to that of 1768, which was de- 
cided in 1770; but had always heard from Mr. 
Wilfon, who had been dead 13 years, and frbiti 
hisown grandfather and fadier (who, wcrehenow 
alive, would be loS) and from others, as well 
inhabitants as burgeffes, that the right was con- 
fined to burgage tenants — he himfelf is an in. 

habitant 
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habitant as wdl as a bufgefs^ and has coniiderable 
other propcny in the town, befides burgage 
pofleffions. He faid the corporation now en-t 
joyed the Great Borough Toll, which brought 
^47. per annum ; and alfo the rent of the 
iheds, &c. — No inhabitant ever claimed as fuch 
;o vote at an eleftion for St. Nicholas's hof- 
jiital, mentioned in the charter of James L— 
The mayor is chofen by the burgage tenants ; 
and at this time no inhabitant, as fuch, ever 
claims to vote for the mayor. The aldermen 
are chofen from the burgeffes by the mayor and 
aldermen, and are not required to refide in the 
borough, though the mayor is. The out-alder^ 
men, or noh-refidents, may chufe an alderman, 
but do not join in the choice of a mayor. But in 
the only conteft for the mayoralty which he 
knew of, about twenty years ago, the out-bur- 
gefles voted (though their right was denied) 
and carried the eleftion ; which was acquiefced 
in. — He had heard his father regrer having fold 
his burgage poffeflion in 1729, as both his fa« 
ther and grandfather voted in that right ; and he 
Jiad referved none to entitle him to vote. 

Mr. DOUGLAS9 

In fumming up faid, that it was not his pro- 
vince to ftate a cafe for the confideration of the 
fpmmittee, but to obferve upon the evidence 

as 
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as it applied to the cafe fiated by his learned 
friend. In doingthis, hefliould reft the ftatement 
for the petioners upon three prppofitions ; each of 
which, if eftabUQicd, would prove decifivein their 
favour. I . That the only competent court has 
•declared by a determination laft in order of rime, 
tliat the right of eledtiqn is in the terms of that 
ftatement ; which made jt immaterial to enquire 
whether there was any prior refolution or- not. 
£. Tlut the refolution of 1770 is conclufive, 
provided no prior determination can be (hewn to 
cxift, which fatisfies the letter and fpirit of the aft 
of Geo/I I . And 3 . If that aft had never paffed, 
or jio determination within the meaning of it 
had taken place, and this were a maiden bo- 
rough,. that there is an irrefiftible body of evi- 
dence to eftablifli the right of the burgage te- 
nants. As to the laft of thefe propofitions, aU 
though the opinion of Mr. Glanville, in favour 
of inhabitancy, is frequently mentioned in his 
work, he ftiould adopt the opinion of Littleton 
and Lord Holt, in favour of real property : 
which they both declared to be the original 
fource of reprefentation ; the former of them 
at a time when he might be fuppofed moft 
competent to judge of its origin. He did not 
mean to fay, that when a right was clearly efta* 
blilhed in a place, it (hould be made to give 
way to general theories, but merely to ufe this 

as 
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85 a (ubfidlary argumentj^ in cafe the evidence 
for both ftatements (hould prove inconclufivc* 
The rights of eledtion are in one fenfe of the 
word, capricious; for being granted of old by 
the crown or legiflature, they were granted un- 
der different forms and different limitations. 
The principal queftion, therefore, was, Wh^t 
form of reprefentation obtained originally in 
this borough ? which could be determined in no 
better way than by invefligating the ufage of th? 
place. Whatever fenfes the word Burgefs might 
have in other places, ii is clear, that from the 
Conqueft, it meant in Pomfret, the tenant of z, 
burgage freehold paying a certain rent for his 
toft. — Such tenants are the grantees of Roger 
deLafci, of Richard III. of Henry VII. or IV, 
as a learned gentleman had chofen to denoml<- 
nate him {a) {in conformity with the Yorkifts, 
who denied the fourth, fifth, and (ixth mo- 
l^rchs of that name, to be lawful kings) ; but 
-^ho, by mentioning the mayor of Pontefrad, 
firft inflituted by Richard III. feems.to indicate ^ 
xhat his charter was pofterior in date. To fuch 
likewife was the confirmatory charter of James I. 
directed; which made it immaterial to his 
argument, to enquire what was the date of the 
, former grant.— It may be faid as to the charters 

{a) I LuA p. 17. 

of 



tLii CASE in. 

of the Lafcis, that a fubjeft can neither incof-* 
porate nor confer the right of fending members 
to parliament. However this may be in point 
of law, it is certainly proved by hiftory, that 
great lords formerly exercifed many of the Jura 
regalia J which they cannot exercife at this time : 
fuch, for inftance, as that of incorporating 
towns ; an inftance of which occurs in the grant 
made by Reginald de Valletort to die burgefles 
.of SaltaQi (a)y and of which many examples are 
to be found in the northern part of Great Britain. 
If no ancient return exiftcd, it might be doubted 
whether the burgefles- had a right to fend mem- 
bers to parliament ; but that doubt is completely 
removed by the return, which is extant, of the 
26th of Edward I. and which is only twenty 
years pofterior to the grant of Roger deLafci. — 
The charter of Rich. III. taking it to be the firft 
royal charter extant, confirms and eftabliOies the 
ancient rights of the burgefles giving them the 
fuperadded quality of a corporation ; which the 
committee has heard from Mr. Taylor, a man 
of ability and peculiar local knowledge, has 
been filled from the earliefl: times, by the te- 
nants of burgage freeholds only. The agree- 
ments of contending parties ftrengthen the prc- 
fumption which the polls afford, when many of 

{a) Sec 2 Lud. X I J. and Brady on Burghs, 97. 

them 
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diem drfcribc die very fcites of the houfes to 
which votes were annexed^ and fuch of cheni as 
do noty contain but few names, and therefore 
cannot be prefumed to be compofed of inhabU 
lants who would naturally be the mod nume^* 
rous clafs; And though it may be faid, that 
thefe polls were inaccurately taken in early times, 
it is but fair to fuppofe, that ^fter a conteft took 
{dace between the burgefles and inhabitants, (if 
any ftich did take place in 1 624) greater care 
would be taken to define the right of election in 
an unequivocal manner, unlefs the committee 
fliall fuppofe the fenfe of former ages to be as 
imperfed: as the journals of the Houfe of Com- 
mons.— If therefore the charter, the ufage, the 
returns, prove the right of eledion to be in 
die burgage tenants, the committee wiU feci a 
peculiar fatisfadion in coming to fuch a refolu- 
lion as they would have thought themfdves in 
confcience bound to adopt, fuppoling they had 
not been bound by die refolution of 1770- 

Butzdiy; It is faid that the determination 
of 1624 {urecludes the queflion, as it is a laft de- 
termination within the a<^ 2 Geo. II. ch. 24. 
§ 4. the words of which are, " That fuch votes 
<* (hall be deemed to be legal which have been 
•« fo declared by the laft determination in the 
" Houfe of Commons ; which laft determin.a- 
** tipn concerning any county ^ c\\y^ Jhircy bo- 

** roughs 
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•* rough, cinque port, or place, (hall be final,** 
&c. He would beg leave to fubmit to the 
committee a conftrudion of this ad:, which 
the words and nature of it fcemed to war- 
rant, as it was derogatory of the common 
law-right, and therefore ought not to receive 
an extended conflrudlion. It (ays, that fuch 
^otes (hall be deemed to be legal, &c. making 
as it were a diftinftion between the general right 
of elcftion and a particular queftion of the 
right of any clafs of voters which might arife 
upon a fcruciny ; for a general queftion of the 
right of eledtion can never arife in a county or 
fiire ', and therefore the determination of votes 
in the extended fenfe of the right ofele£lion can- 
not occur in counties, though it may in the 
reftrained fenfe, namely, whether a certain clafs of 
votes be within a particular county ? But if the 
committee (hould not adopt this conftrudlion, 
ftill he was at liberty to contend, that the entry 
of 1624 did not contain any thing from which 
the conamittee were bound to fay that the Houfe 
then came to a determination on the queftion of 
right* Such a determination muft have been 
extrajudicial, as the petition did not contain any 
allegation of the right of the inhabitants. The 
queftion^ could not therefore have been agitated; 
for the petition was prefented by burgeffes againft 
the fitting member, who was returned by bur- 

'geflcs 
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gedes alfo. It was true that a very great 
authority, upon a former committee, had 
hinted, that there might have been a fecond pe- 
tidbn which might have contained an allegation 
in i^vour of the inhabitants ; but that was im* 
poffibk, for Beomont could not fkate his tide 
to the feat differently from his friend Tattopie ; 
and no petition could be received on behalf of 
the fitting member by the rules of the Houfe. 
The only petition therefore was that prefented 
by Sir Thomas Wentworth, afterwards Lx>rd 
Strafford in Tattome's name.— The queftion 
however might be difcufTed in the committee, 
and the difcufSon of it may be very naturally 
accounted for, as the fpeculative opinion of that 
fame committee in the Cirencefter cafe in favour 
of the right of the inhabiiants, muft have been 
known. The counfel might be very willing to 
draw an argument from it, when they fount? 
Beomont likely to lofe the eleftion; and the 
committee, enamoured of this new opinion, 
might perhaps have adopted the refolution men- 
tioned 'by Glanville. But that refoludon was 
not in favour of the inhabitants only, as the 
fitting members contend, but merely gave them 
a concurrent right with the freeholders. The' 
Houfe decided the queftion t)f right in the cafe 
of Cirencefter on the 2 2d of May ; and it 
was neccffary to do fo, becaufe the right to the 

Q^ featt 
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feats depended Upo^i tfcc eight of Ydllag ;b^ 
a fimiiar hectSity by no xncans enift^ m d^ 
cafe of Pomfret^ as the eledion was decUJPtc} 
void. The report concerning Pontefraft ^^ 
not made till the a 8th of May, which wanaiK^ 
the fuppofition that the right of the inh^!;aiKH 
at common law, was ilarted by the coyi^ffl;]]!^ 
fqre the coqiminee, or taken ,up by th<^ S^^P; 
liwrs thenrielves in conformity witlj their j^OjCIt . 
fion in the Circncefler cafe, «t the 4^jifr|^ 
that it cxcludeis thc,poffibijity of Tfapioijii; Q)f 
imy petitioner) iiaving gone gpon^w^i^t Ikp j^AfV 
to be a ^vQurite opinion of the <;q0nxiUGe, i)^. jCjb^ 
petition was prefented on the firft o/ Apri};; Bu^ 
whatever the committee might have doi^ i; 
was unneceiTary for the Houfe to enter upoi) 
the difcuflion of the right without evidence, a$ 
the elcAion was reported and agreed to be vpidj 
on account of the riot. 

This opinion in favour of his ftatement, finj:iy 
cpUefied bot^ frbtxi Glanville and the journals^ 
was flrongly corroborated by a pafiage he (hould 
read from the Oxfprd debates : a book which 
had been quoted by very great- parliamentary 
authority, and which he did not doubt would 
have been publi(hed in the joiu"nals, had the 
M.S. been difcovered at the time they were 
printed. The paflage is as follows (j), " Sir 

{a) Debsittt in parliameat in the year 1620-1, Vol. T. 

'' George 
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" George Mc)ore reporteth from the committee 
** of privileges and returns, that the town of 
** Pomfiret, in com. York j did fend burgeflcs to 
*' the parliament in 26 Edw, I. and that in 10 
** and 1 1 Hen. VL that county (having received 
^^ the King's writ for the eleftion of burgcfles) 
'* did return. That by reafon of their poverty, 
** caufed by the Barons wars, diey were not able 
*^ to fend any burgcfles to the parliament, and 
** only then fent knights for theij: (hire. Since, 
'* in 4 Jac. the King confirmed their chartej: 
" and ancient privileges — that this town now 
*• only defireth that it may enjoy the fame ac- 
^* cording to the King's Majefty^s grant/* The 
King therefore confirmed their charter and their 
ancient privileges, which no doubt included 
their right to fend members . to parliament. 
The burgefles therefore, under this grant, did 
not acquire a right of reprefentation accord- 
ing to any fpeculative opinion of the common 
law-right, but took their ancient privileges, and 
their former conftitution ^ nor would the com- 
mittee (hut their eyes againft this authority, be- 
caufe there was a technical objedrion to its being 
put on their minutes ; as hiftorians were fre- 
quently alluded to in the higheft courts of juft 
tice, and the meaneft reporter quoted, if his re- 
port bore intrinfic marks of fidelity. — If this re- 
port then were true, the Houfe decided, that 

0^2 the 



2zB .CASE II^ 

the borough regained its privileges by this char*^ 
ter of revival, and confe<juently none boi bur*^ 
geflcs could enjoy them. 

Mr. Douglas then proceeded to invalidate ^# 
authority of the journals of 1.624,1 by a eompa* 
rifon of the entries of the two clerks, and by ex- 
poHng their frequent inconfiftencies. Ho read a 
paflage from Mr. Hatfell's 2d Vol. title Clerky 
extrafted from the Oxford debates, p^e 59, 
Vol. L the paflage is as follows : ** On Monday, 
" February the 19th, 1620, the clerk bang 
** fick^'his fpn is admitted to fit in hia place ; 
" and ic wasi ordered^ but it was not obferved> 
*' that pne lawyer one day, and aftotber another 
** day, (hall fit in the low chair by hkn, with 
" his hat on his head, und to have his voice, 
** and fpeak, and have the fame priyilege as any 
** other member of the Houfe ; only he (haU fit 
** there to aflift the young clerk in his fmher'a 
** ilJnefs." — This was in 1621 ; and clearly indi-* 
cates the opinion of the Houfe, that without the 
afliflance of a perfon of learning and acutenefs, 
the fon's minutes could not be relied on. In 
1646, the father was again taken ill for feme 
time : the fon fat in his place, but without the 
lawyers i who, as they were members of the 
Houfe, probably had not that comnion confi- 
deration which is now found requifite to enfure 

their 
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tbeir exertions. Hence we find this wife fon of 
a no iefs wife father, in p. 798, making an entry 
*^ concerning one of the knights of Pembroke- 
^^ fliire ;•' though it is known the county fends 
but one. Having argued very fully that the' 
journals of 1^24, furnilhed no evidence of a 
determination within the meaning of the aft of 
George II. he proceeded to the remaining one 
of his three propofitieh«i''viz» that the folemn 
determinations of the tjoufe in 1770 (i ft. That 
the refolution of 1 624 did not determine the 
right ; and 2dly, That the right was in burgage 
tenants) ought to bind the committee. Thefe 
he faid were adopted after the moft mature deli- 
beration, and were k>unded on the fatisfaftory 
evidence which had been adduced in favour of 
his clients. He trufted, therefore, that the 
prcfent committee would not be eafily induced 
to differ in their conclufion with the Houfe of 
Commons. 

The Cafe of the Petitioners being finiftied, 

Mr. Law-, 

On the part of the fitting members laid, 
That he muft endeavour, notwithftanding the 
very able exertions of the gentlemen on the other 
fide, and the vaft variety of matter they had ad- 
duced, to bring back the attention of the com- 
0^3 mittec 



230 CASE in. 

mictee to the fimplc queftion he meant to rely 
on, which was, Whether or no there etifted 2^ 
pofitive determination of the right of eledion in 
Pomfret in the year 1 624 ? He admitted that, in 
order to inveftigate this queftion, his friends 
might be allowed to go into mudh of that col- 
lateral matter which they had difcufTed j but it 
ought to be folely with the view to enquire 
whether fuch a determination had paffed ? 1 and if 
^ it exifted at all, whether it e!3cifted in fuch a. 
form, as however liable to quibble, ftill was 
fufficiently clear to bind the committee, and to 
come within the meaning of the a£t, making 
fuch determinatiQus final ? If the refolution of 
the Houfe, in point of fact exifted, it would not 
be neceilary for him to prove that it was founded 
on the principles of abftrad juftice. Several 
previous fteps had been taken by the legiilature 
to quiet the confufion which arofe from the un* 
certain rights of eleftion in boroughs, particu* 
larly one by the 7 and 8 William III. which 
made the laft determination of the Houfe, the 
rule by which the returning officer (hould ad, 
and fubje&ed him to double damages for a hlSc 
return. Still an adt of p^liament was wanting 
to make the refolution binding upon the Houfe 
itfelf, and upon its delegated committees* After 
that a6t had paffed, it was as unneceiTary to en* 
quire what right of eledion obtained before the 

laft 
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r ]|Ar'it^o!ui3oivi as in the preTent form of go- 
▼€)bttiQA( it wis to enquire into the fyftem be-* 
fore the HeptarcJiy. And though Mn Douglas 
had chdfeii to give a reftrained fenfe to this be* 
tteiiciat law, and to confine its operatioii to de- 
terminations of particul^ rights within parricu- 
i; " bf boroifghs> - in contradiftin<9!ioh to genierAl 
i i%hft^ of efedion, k #as apparent that the ligifla- 

[ turt had ciutioufly inferted the word' votes as 

I c^aily extending to both ; as it was-impof- 

! mbit to decide the legality of a particular vote 

r without difcuffing a general queftion of right. 

i. Kor could it be faid that there was no deter- 

[ mi0a:tion of the right of counties 5 for the word 

I extends as well to cities^ counties of them*- 

iclves^ as to (hires ; and there is a determination 
6{ the right of eledion in Norwich. So alfo in* 
[ 1^24/ there is a refoUition as toCambridgefliire, 

! , Mmeiy,. that firholars of the Univerfity (halt 
^0C vote in right of the freeholds of their 
fcholaF(hip» There is nothing, therefore^ in 
the observation fufficientto narrow the exten- 
five words of the aft. The confciences of com- 
I mitrees were perhaps bound before the aft of 

I Geo. IL to follow the determinations of the 

! Houfe^ but no rcftraint was laid upon their prac- 

I tice, till the legiflature^ fenfible that they were 

I expofed to (he fafcinations of eloquence, and to 

I the bias of intereR:, faid, they- fhould not hear 

0^4 what 
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what they were bound to r^d. That this, was 
the intention of the Houfe of Comnoons, is io* 
difputably colleded from the hiftorj' of the de- 
bates when the ad paiTed. The particular clau^ 
alluded to^ is faid to have been introduced by 
the other Houfe, from an idea that the Com- 
mon? would not bear the reftraint it impofed on 
their proceedings; but the Houfe had virtue 
enough to adopt that check upon its own au- 
thority ; and Sir Jofeph Jekyll, though he ad* 
mits that the meafure would^ in fome inilances^ 
bear hard upon individuals, argues, 1 hat uncer^ 
uinty in defining the rights of eledion, would 
be produdive of much greater and more ge- 
neral hardlhip. All, therefore, that the com* 
mittee had to do, was to examine the authenti- 
city of the journals in which this determination 
was contained ; and if they found it to exift in 
the terms {(ated, they were as much boupd to 
follow it as if the ufage of the place had com^ 
curred with it from the beginning of tithe, 

A great deal had been faid as to the difficulty 
in which returning officers would be implicated 
if they were compelled to look into the journals, 
and were not to confider that to be the laft re^ 
folution which was lateft in order of time j but 
the ad of William which impofes a penalty on 
the returning officer for not obeying the laft re* 
folution of the Houfe, expreffly requires that 

his 
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fais offcnoe Qi^ll he wilful* The law will never 
puiuQi an individual if he a£b fairly and honeft- 
ly, according to the beft of his judgment, cf- ' 
pecially in a cafe of difficulty, which originates 
in the proceedings of one of the conftitucnt 
branches of the legiflature. 

The word hurgtfs had alfo been much relied 

upon, and was argued to imply burgenfic 

right ; but Maddox clearly proves, that it has 

no lefs than three different imports, and may 

mean either a freeman corporate, or the inhabi* 

tant, or the owner of a burgage tenement. Nei^ 

ther would the circumftance of a number of 

burgages being in one town, create a burgage 

tenure ; as there are in London and Carlifle a 

number of burgage pofTeffions ; but no veftige 

of that right of reprefentation, becaufe they 

were not holden of the King in <apit€. Doomf* 

day, therefore, cannot throw any light on the 

fubjed: ; for in the firft place, Tateihalle, and 

not Pomfret, is there mentioned ; and fecondly, 

the term burgefs, though found there, in ge* 

neral means no more, according to Spelman^ 

than inhabttans Villarum claufarum ; and is juil 

as applicable to an inhabitant as to a burgage 

tenant* 

Having laid fo much as to the antiquity of 
the claim, he (hould revert to the entries of 
1624 5 which his friends had not only ridiculed 

in 
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tti Chei]^ i^wil impeffe<aiohs, huVhsA'iA&di'ii^ 
load ^la ill tkc othdr errors of the joiimdls'.' 
Thi^J proceeding appeared to Wm to be ratho* 
milaif, if th6fe"fp6cific entries Were fufficiendy 
Clair^tj>^be uhderflood; fof no one ever at- 
tempted to impeach a'deed fuf&dehtly'clear in 
iifelf,^by C3fpofing thif blunders bfth'e eterfc i*ho 
oigxnflGpd'it'^n^rfieF matters. TKtf ^^kof'tf^H 
mcbsbtr i^th6ie tftoes was^ that the dnd^es ftidillcl 
ht'paliat^if}^^f6Hdeiftofa{ay^^ < cohxparifbil 

wldi Gknvilltf it will* appc*- th^ ware; 'nieri f ahcf 
k' can be no ferfbtij objeAioli t6 diem; that, ^lilS^ 
tile old aAs df parSamdnf,' they -arfe b(^}^6?iii 
a more pithy and ^expvtt^ve labgUagc^flaA' Iht? 
modcrru ' It wai alfo a drciftiiftance^rffittcJUi' 
of tlieir authority, that a committefeMWis ap^ 
pcHhted to revife them j as it fte>^ed tl* Vigi-? 
lance of the Houfc to prdtov^'its joutittli •<ra!«f 
teS^. * It was immaterial to his argumeM, thftt*' 
fore, .whether Sir Francis Seyrtiowii»d the power ' 
of ftrifeifig out what he chofe or hot* If hii 
mosrion wiw acceded to, the authority of the en- 
tries is confirmed by that of the refpedabic 
names who compofed the committee of exami- 
nation, and -who met eviry SaWfday after- 
noon (h). If it was not adopted, the original 
Records remain untouched j and by their agree- 
ment in fubftance, confirm their truth.— The 

(n) Sir Geo. Moore, Jouni. Vol. I. p/Ji?. 
{}) lb. p. 718. 

trifling 
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trifling differences which have been expofed, 
increafe* inflead of diminifliing their credit; as 
they prove the entries were not foiled, or co- 
pied firom one another; Let the committee- 
compare the reports of Lord Hobar; and Lord 
Coke^ or any other cotemporary authors^ or, 
their own nopes ^ and thougji they may foeaU^ 
accurate asfar as^diey^o^ they will be found to, 
dif&r mnorf tji^ tbefe entries of the two rlcrkr., 
, Compelkd as his friends pn the other (\dewere,; 
CQ al}pw that the committee decided the <}ueftion, 
of right, they fay the Houfe could ncyt enter, 
iipo^ it^ as if;s decifion would have been extra- 
judicial^ z^ that even the opinion of the com- 
mittee was'hypothetical, and amounted only to^ 
this :7-Thac provided there was no charter nor: 
prefcriprion, the eleftion was to be made by ^he, 
ijihabitants.— :6ut the expreffion^ there being no 
charter, was tantamount to an aflertion that 
there, was. none; which they could not have, 
made.ha^.th^ ^t been convinced of its trutb; 
by. evidence. An indictment for penury, ia 
faring the authority of a , judge to adminifter- 
%n.oadi wQuld (ay, for inftance, thefaid Lprd 
K. theu smd there being chief juflice ; wtiic^ 
would be a fufficient averment of the fa£t. — If 
then the refolution of the committee in 1624, 
negatives *th6 exiftehte of any charter or ufage 
;it that tioae, how can the prefent cTommittee Oty 

• r-.that 
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that fuch an ufage is now proved as can explain 
the ancient conftitiuion of the borough, fincc 
its origin commences from that period, and it 
proceeds entirely upon the j^eement of parties. 
Rut whatever were the grounds on which the 
committee determined, it is clear from Glan* 
ville and the journals, that they CMne to that 
refolution; and there was nothing to prevent 
the Houfe from adopting it, as the journals 
ftate it to have done, in thefe words, " Refohed 
dlfofo now upon the queftion ;*' which follow the 
determination of the committee. It is apparent 
tiiat a right was claimed different from that of 
the burgage tenants, on which Sir Richard Beo- 
mont rehed; and the committee will judge 
whether, in all probability, it was not the right 
of the inhabitants, dated in fome petition de* 
livered to the committee, as was then euftmn* 
ary {a). Befides, there are inftanccs of de- 
terminations of particular rights (as that of inha- 
bitancy in Prefton; which has fince been confir- 
med by a committee) [b) although it cannot bb 
proved by the journals that any allegation was 
made of thofe rights in any petition (r). The 
obfervation is alfo applicable to the cafe of New 
Windfor, in 1685 (^), which was decided in 

{a) Sec I Doug, p. 83. and i Jour. p. 671. 
{h) S^e 3 Lud. (f) See 8 Jour, p. ib^. 

(J) 9 Jour. p. 646. 

favour 
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favour of the inhabitants; though Serjeant 
Charlton in 1660, reports;, that the elediona 
and returns had always, except in one inftance, 
been made by the feled number of burgefles (a). 
It is true, that an extrajudicial opinion does not 
bind when civil rights are litigated by indivi* 
duals, who may difpofe of them as they pleafe ; 
but eleftion cafes are of a public nature, and 
in deciding them the Houfe of Commons ad- 
minifters juftice to the kingdom at large. — ^If 
a man were indided for manflaughter (but the 
evidence proved he had committed murder) it 
would be the duty of the judge to order a new 
indi£tment, and to pafs fentence on him, howe* 
ver willing the parties might be to hufli up the 
charge.-*— So here the committee and the Houfe 
were truftees for the public, and bound to de-. 
cide the queftion confcientioufly : and no ipan; 
can be fuppofed lefs capable of entering on an 
improper difcuffion, or deciding a queftion of 
which he was not competent to judge, than Mr, 
Glanville. Nor was there that dearth of evi- 
dence complained of; for he infpefted the char- 
ter of Henry IV. which contained words of 
creation. There is no infpeximus recited in it ; 
which is always found where an antecedent 
charter has been granted. It is therefore to be 



(0) See 8 Jour. p. 292. 
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pfefumed' the iJrft' royal cliarterof ^ihcorpo^ 
tSLiion. Whatever privileges die biirgefles might 
kave acquired by other grants from fubjedb, 
the crown alone could grant the privilege now 
contended for ; but it is remarkable, that neither 
in the charter of Henry, nor in thofe of Richard 
or James, is the right of fending members to 
parliament mentioned, much lefs is it faid to 
be in the burgage tenants ; but on the contrary, 
the charter of Henry grants the fame liberties 
and privileges which were enjoyed by the inha«- 
bitants of Stamford, who chufe their reprefen- 
Catives in the right of paying f cot and lot. He 
apprehended therefore that thefe fubfequent char- 
ters gave no greater rights to the burgeffes than 
that of Henry IV. As to the entry in Doomf- 
day, it does not mention Pomfret, but Tat- 
ce(hall6; fo that the committee is defired to 
take for granted, that the places are the fame, 
and that Roger is the defcendant of IJbert. 
Neither does it ftate that thofe burgage pof- 
leffions of Ilbert were holden of the crown, 
which was a circumftance neceflary to give 
the right of reprefentation in parliament to 
the owners of them. 

He had now only the remaining point to 
irgue, that the refolution of 1624 wasconclu--* 
five of the right, being a laft determination 

within 
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jmihtBr^dic' intamng of the tuBt. And alchoiigh 
ffeibtj^wfi^ in 1770, chdfe to define the right 
> " ^i^dndy, he felt no hefitadon in faying, that 
^Itm an impi'Qper ffaretch of their power ; and it 
i^ehoved the committee more, on that accounc^ 
^o adminifler ^ift juflice between the parties; 
He did not mean to contend chat the dcdson 
had HOC formerly defcribed themfeivts to be 
burgefles ; but is the word was of doubtful im^ 
^ ^XKIk ^^ remained to be explained, either by 
f>(3)(itive! charters, or the iifage of the p]a)cei 
^he Charterdf James, fo much relied on as conr 
fytja^ing all their former, privileges, is liketh^ 
foimer charterst,. totally Jlilent on the right novir 
^ ia dilute. And though the quefiibh of u&ge^ 
ft.^:^Cqmpted: to be jfrbvcd by 'die parole evi- 
dence might be relevant, if this was a maideti 
borou^, the committee will look with a jealous 
eye to an ufage V^hi^h mufl have taken its origin 
fincc'the'reigiQt of James, as its exiflence at 
diat time i^ negative by the refolutions of the 
C(Mtimittee and the Houfe. As little did the 
returns prove the propofition contended for, as 
there ar6 many inflances of returns being made 
in the name of burgefTes, when the right ot 
eledion is exercifed by the mere inhabitants. 
They are generally made by any illiterate perfons 
who have flegm enough to flay behind, when 

theii 
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their companions have hiftenei; to dinber ; and 
fuppaiing, in the prefent cafe, they were really 
made by burgage tenants, they proceeded upon 
agreements of the candidates ^ich can nearer 
conclude any but the partief to them. If there*- 
fore the queflion were doubtful, he trufted be 
ftkould have the prepoffei&on of the committee 
in favour of the inhabitants, who, in upwards 
/ of twenty boroughs corporate, have the right of 
ele<%iony and who, by paying the public burr 
thens of the town, fcem beft entitled to the 
public privileges. But if (as he had the honor 
to contend) the rcfoludon of x6x^ was condu- 
five^ it would be imneceflary to enter upon any 
other confideradon. 

No evidence being adduced on the part of the 
fitting members, 

Mr. Graham 

Had only to anfwer the cafe of the pcii* 
tioners ; and this he did by fbdng, That Mn 
Douglas, whoie difcretion, as well as ability, 
waa well known, had laid down three propo- 
fitions of law, as the foundadon of his argu- 
ment, none of which he (hould be much dif* 
pofed to quarrel with ; for in his apprehenfion, 
inflcad of a queflion of law, the enquiry was 
chiefly into fafts ; namely. Whether the com- 
mittee of privileges in 1624 difcuflJ^ the right 

of 
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of eledion, and came to any fpecific refoluiions 
upon it? and, fccondly. Whether thoferefolu- 
dons were adopted and pafled by the Houfc ? For 
the only way the gendemen on the other fide 
could avoid his argument, was by denying that 
any refolution of that date exifted. Now, from 
Glanville's report, it is impoffible not to under- 
fland that the committee agreed in the propofi- 
tions which he ftates; and if they agreed in thofe 
points, it muft neceflarily be allowed that they 
came to a refolution upon them. Indeed the 
natural order of difcufling the fubjedl would 
make it necefiary for them to do fo. The friends 
of Sir Richard Beomont claimed the eledion in 
virtue of the rights of the freeholders only, who, 
according to the arguments of the other fide, 
are burgefles ; the negation of which is, that the 
right is not in the freeholders only; and this ne- 
gative pregnant, can be explained in no other way 
than by fuppofing a counter claim of the inha- 
bitants to vote {a). It then appeared that Sir 
Richard Beomont had demanded a poll. And 
it was clearly the opinion of the committee that, 

(a) The third refolution of the committee^ in Glan- 
rille's report, p. 142, is, *• that of common-right, all the 
«* inhabitants, houfcholdcrs, and refidcnts within the bo- 
•• rough, ought to have voice in the ele6^ioD, and not the 
** freeholders there only, es was now pretended on the part 
«* of Sir Richard Beomont," &c. 

R had 
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had he demanded it in the name of the firee^ 

holders^ it would not have availed him ; but 

having demanded it generally, the conunittee 

prefume it was claimed according to the conftt- 

tution of the borough, and therefore (ay it ought 

to have been proftcuted* The next ftep is to 

declare the eleftion void, the poll being broken 

off on account of a riot, but not till they had 

refolved, according to the evidence before them, 

(the firftof the two pomts, ftated by the clerk) 

that the inhabitants had [a right to tender their 

votes at that poll, " there being no charter nor 

" prefcription for choice/' It is not likely that 

the committee would, without evidence to juf- 

tify them, ftart abftraft propofitions of law ; 

which muft alarm the Houfe, and defeat their 

view (if they had any fuch) of introducing a 

favorite fyftem of reprefentation. 

The fecond point to be confiderod is. Whether 

the committee did not report thefe refolutions to 

the Houfe ? In this part of the argument, the 

advocates for the petitioners lavifli panegyrics on 

Mn Glanville*s accuracy, which at other times 

they are apt to retradtj and they fay, that the 

pronoun whicby can only refer to the laft refo- 

lution, declaring the election void [a). But if 

that 

{a) After reciting the five propofitions agreed to by die 
cbmmitteei he adds, ** in.coaciufion, the committee vrerc 
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'Asx conilrufUon were to obtain it^ it would foi^ 
low, that the Houfe was ignorant of the reafons 
which led the committee to adopt their refolu* 
tions, which was a prefumption dire&ly con- 
trary to the exprefs order that the committee 
(hould report the premiles on which their refo- 
lutions were founded, in order that the Houfe 
might be enabled to judge of the <a)nclufion. 
The relative wbichy therefore, muft at leaft re- 
fer back to the fourth and fifth propofitions, 
where the demand and interruption of the poll 
is ftated ; and if {o, it is impoffible to lay what 
. (hall be the laft antecedent to the relative ; which 
juftifies the argument, that all the refolutions 
were reported, *^ andrefolved and adjudged,'* (as 
Glanville in another cafe exprefles himlelf) 
•* under the general order and judgment of the 
** Houfe/' And although the zeal of Mr^ 
Dduglas for his client has led him to difowa 
the latter part of a note in his excellent book. 
Vol. I. p. 415, it was probable, when that 
2eal fubfided, he would return to his former 
opinion. For how cotlld the clerks have ac- 
quired any knowledge of what the committee 
had refolved as to the right of ele<ftion, unlefs 

*' of opinion, that a warrant ought to go forth for a new 
** writ, the former election being void; vihich bemg fo re- 
^« ported to the Houfe, was there refolved and ordered ac* 
♦♦ cordingly.'* 

R 2 their 
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their refolutions were reporred to the Houfe ?-— 
It is abfurd to fuppofe that they had a private, 
conference with the committee, and joined with 
them to impofe on the Houfe^ by giving its 
pretended fandkion to refolutions which had not 
in fad: received it. To get rid of this dcternai- 
nation of the Houfe, two arguments had been 
advanced : ift, That the journals could not be 
relied on, as they ftated the refolutions inac- 
curately ; and fecondly, That if thofe re(blu* 
tions did pafs, they were extrajudicial, both in 
the committee and the Houfe* — As to the firft 
objedion, it relied entirely on the degree of 
credit which the committee would give to thefe 
particular entries refpeding Pontefradt ; which 
in all the material fads agree pcrfedly with 
Mr. Glanville's report, and with each other* 
Both of the entries ftate. That two points were 
determined by, the Houfe ; the right of elediion, 
and the validity of the return : and though they 
do not in terms ftate that the eledion was 
avoided, they fay, a. new writ was ordered to go ; 
which is equally expreffive of the determination. 
The Ion, in ftating the refolution of the com- 
mittee, drops the word rejiants ; but in common 
language, the term houfeholder implies a per- 
fonal refidence; andheafterwards corredshimfelf 
when he comes to the refolution of die Houfe. ' 
The clerks might be inaccurate — the Houfe felt 

they 
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tkey were fo ; they frequently miffed the fenff 
of what was going 6n, by attending to fcraps 
of Latin and the expreffions of the fpeakers ; 
but they had no intereft to mifreprefent fafts ; 
and cannot be prefumed to have ftated whaf 
never paffed. They were fworn to do their 
duty, and therefore ought not to be fuppofed to 
have trifled with the journals, efpecially as they 
knew they were overlooked by a committee* 
Their entries are upon the whole fufficiently 
accurate to be intdligible; and if the committee 
ftiould rejeft thefe concerning Pontcfraft, which 
are the moft explicit of that reign, it is impofli- 
ble to fay how far they wiii ftop (hort of over- 
turning the whole journals for the fpace of ten 
years, during which time the fame clerk offici- 
ated. The intimation of the Houfe in 1623, 
would naturally make them more attentive in 
future ; and it is probable that they difcharged 
their duty afterwards to the fatisfaftion of all 
parties ; as had they not done fo, the complaints 
of the committee appointed to fuperintend them 
would have been repeated. The queftion then 
refults to this point. Whether this determination 
of the Houle is a laft determination within the 
aft of Geo. II. ? which they deny, by faying 
tiiat it is merely hypothetical, and at beft extra- 
judicial. As to the firft objedion, he (hould 
obferve, that the committee muft have framed 

R 3 the 
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tbc five propofitions which Fefpcfts the right 
of the inhabitants, with a particular view to this 
borough, otherwife it would have no title to be 
inferted in Mr. Glanville's report of the cafe ; 
^ and the expreffion, *• there being no charter," 
&c« is an averment that there was none, and 
a tranilation of the Latin ablative non €x\fient$ 
charta. So likewife the aflertirni. That the 
eledlion ought to be by inhabitants, &c. muft 
be underftood that it ought to be fo by law. 
There is no ground therefore for maintaimng 
that the determination, fuch as it was, was not di<« 
reft and explicit ; but it is clear alfo that it was 
founded on the moft relevant proof j for Doomf-^ 
day only Ihews that Pomfret, or rather Tatn 
teflial, once held, like all otlier great towns, 
of the King, and afterwards of a mefne Iprd, 
In anfwer to the quotation from Littletoq 
by Serjeant CockcU, Mr. Graham obferved. 
That Littleton, by faying, that burgage is a 
free or foccage tenure, holden of the lord for 
certain rent, cannot mean to fay that all bur*- 
gage tenants have, on that account, a right to 
fend members to parliament ; for that argumenti^ 
taken in its full extent, would extend the right of 
reprefentation by burgage tenure, to every boro* 
in the kingdom. He fays. From boroughs come 
bnrgeffes of parliament — ^undoubtedly they do j 
but does he fay. In what right they come, or 

who 
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who are to be the eledlors ? Corporate rights have 
moft frequently fyperfeded thofe of burgage te- 
Bure^ la fome places, as Oakhampton, the 
freeholders vote in concurrence with the free- 
mea; and in others, leafeholdcrs are admitted 
to participate the ri^it. The definition of bur- 
gage tenure is, that it is a free tenure ; and it is 
In this fenfe that i(.oger de L4fci grants tolls, 
piarkets^ right of common, &c. to his free bur* 
gefies, as contradiftipguiflied from his villeins ; 
but he fould not grant them the privilege of 
fending members to parliament : and that cir- 
fpmftance is accordingly omitted to be mention- 
jcd in all the fubfequent charters j which, with 
fonays tri^jjg ejfceptions only, confirm the former 
gl^ants t(^ the bprpugh. But jt is faid, the pe- 
titioners for the revival of this right, under the 
(Jiarter of James, were burgee tenant3; but 
that can oi>ly t^e qiferted as an argiiment from 
the Oxford debases j for the entry in the jour- 
nals, which is in evidence, merely dates that 
the borough ought to fend members to parlia- 
ment, without fpecifying to what clafs oif elec- 
tors the right belonged. The conclufipn of the 
committee of privileges was therefore juftified 
by all the evidence that could then be adduced, 
or that was offered on the prefent occafion, and 
was approved by the Hoiife of Commons, which 
R 4 (though 
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(though courts of law will, in fomc inftances, 
mveftigate luch queftions) is undoubtedly the 
moft competent jurifdidion to decide th rights 
of ele&ion. Lord Holt's reafoning is a falfe 
dedu6tion from Littleton, as there are various 
rights of eleftion in boroughs : and it is remark- 
able, that in Ilchefter, which- petitioned at the 
iame time with Pomfret, as appears from the 
Oxford debates^ page 230, and whofe petition 
is nearly in the fame terms, the right of elcftion 
has been determined to be in the inhabitants 
paying fcot and lot. 

This refolution of the committee thus jufti- 
fied by the evidence, and adopted by the Houfe, 
is however impugned, as being extrajudicial; 
to prove which, it is contended that there were 
no parties before the committee to Hgitate the 
right of the inhabitants. That the right was in 
point of fadk, canvaffed by the committee, ap- 
pears very clearly from Mr. Glanville's reports. 
Now it is impoffible to prove that no other pe- 
tition was prefented befide Tattome's j on the 
contrary, it is obfervable that a petition was 
prefented to the Houfe by Sir Thomas Went- 
worth, and one to the committee before they 
rofe ; which indicates that there were two at 
Icaft : but at all events, it is a fufficient anfwer 
to the objedion, that the committee having evi- 

came 
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dence before them to warrant their conclulion^ 
came to a determination definitive of the right. 

It cannot be argued that the Houfe proceeds 
by analogy to courts> of law, when it decides on 
the report of its committees ; it does not infpefl: 
the evidence itfelf, but takes it on report ; and 
having once decided the queftion, any future 
doubt can only be folved by a reference to the 
journals. Accordingly in the cafe of Chip- 
penham, agitated in the year 1741 [a) the 
Houfe referred to its refolution on the 9th of 
April 1624, and has referred to and abided 
by feveral refolutions made at that time. — Nei- 
ther has the Houfe a power of examining wit- 
nefles on oath ; fo that if the analogy of refolu- 
tions of the Houfe of Commons to judgments 
of courts of law were to be ftriftly followed up, 
one half of the refolutions which have been afted. 
upon for a century, would be overturned. The 
Commons were fenfible that their jurifdiAion 
was imperfeft, and therefore adopted the prefent 
form of deciding thofe queftions ; but Hill the 
refolutions paffed by the Houfe previous to the 
a6l of Geo. II. are as obligatory as if the Houfe 
had pofTeiTed all the powers, and proceeded 
with all the forms of our regular courts of 
juftice. 

If this view of the cafe be allowed, no folid 
argument cai be drawn from the returns fincc 
(a) 14 Jour. p. 60 and 80. 

1264; 
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1624; which otightnot to be admitted asevl* 
dcnce to contradift a pofitive rcfolution of tho 
Houfe^ Had the burgeffes brought forward 
their prcfent claim, in order to refcind th<^ 
entry of that date ten years after it was nmde, 
the ufage would then only have appeared to be 
of ten yea« Handing. They therefore pru- 
dently waited, till from Time it received a nK>re 
refpeftaWe form ; but even now it only proves 
that it was tl>e intereft of the members returne4 
to narrow as much as poffible^the right by agree- 
ments. Itwasafked, why the inhabitants did 
not urge their claim till 1770? But they had 
fo many difficulties to ftruggle with, that it is 
father furprifing any one was then found willing 
to encounter them. They were perhaps op^ 
prefled by the concurring intereft of the neigh- 
bouring landed property — an ufage eftablifhed 
by it for fome length of time at leaft — the 
odium of attacking what was generally confi- 
dered as a fpecies of property — and the flippery 
authority of a rcfolution which might be in- 
ftantly erafed from the journals by the fame au* 
tbority which placed it there. It was, in fad, 
fo treated in 1 770 ; but that was perhaps one of 
the refolutions of the Houfe, which called fo 
loudly for Mr. Grenville's adt. Since that aft, 
thofe who have parliamentary rights to affert, 
have felt their claims encouraged j and the in- 
habitants 
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habitaDifis in 1775, had a champion to fi^t 
their caufe^ who might well infpire them with 
hopes of fucoefs. They ftated their claim a$ 
Inhabitants^ to make the returns ipeak what 
. tbey had not done before-— an unequivocal lain 
guage. Though they were then unfuccefsfuU 
two fucceeding committees had done juflice ui 
their right $ and the queftion Ivas noW a third 
time agitated without the fame apology Which 
was due to the cafe of Saltafli, where the ma- 
jority of the former committees was known to- 
be very fmall indeed ; and new evidence of a 
very weighty nature was to be produced. Upon 
the whole, he trufted the prefent committee 
would concur in opinion with the two preceding 
ones, and quiet the difputes fubiifting in this 
borough, by deciding with them. That the right 
belonged to the inhabitants at large. 

The counfel for the fitting members having 
iinifhed their argument, 

Mr. PiGGOT, 

In the abfenre of Serjeant Cockel proceeded 
to reply, and faid, It feemed to him, that his 
learned friends were not very modeft in their 
requeft to the committee, when they aiked them 
to decide that to be law, which has never been 
' thought to be law for one hundred and feventy 
^ears ; and chat to be a rule of a&ion, which 

has 
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has never been followed for fuch a length of 
time. If he had an opportunity of convcrfing 
with that eminent perfon who, for one third of 
a century, was at the head of the profeflion 
here, or with the moft eminent jurifts of every 
QXintry in the world, he would afk them. Whe- 
ther law does not derive its efficacy from the 
impreffion it makes on the mind of man ? and 
whether the beft evidence of its exiftence be not 
its univcrfal acceptation ? Upon the ufage of 
tiie place, he might, perhaps, without too 
much hardihood, afk the committee to prefumc 
a determination in favour of the burgeffes, previ- 
ous to that of 1 770 ; and to decide tliat an ufage 
which had remained fo long uncontroverted, 
had a legal origin to give it a valid continuance. 
This he might even afk, if the determination 
of 1624 were precife and clear; but clouded 
and obfcured as it is with doubt, an ufage of 
fuch a nature was fufficient to fweep away every 
trace of it from their attention. In the county 
of Kent, the Saxon cuftoms are thought to 
have been retained, as they prevailed before the 
Conquefl : and the right of primogeniture in 
fiicceflion, which is the common law-doftrine, 
does not obtain there. Suppofe a man were to 
produce an aft abrogating that cuftom, which 
when inlpefted, fome might think an ad: of pa^ 
liaaicnr, fome only a petition, fome one thing 

or 
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or another y would any court be bound to re- 
ceive it implicitly ? would they not examine and 
fcrutinize the thing itfelf ? would they nDt en- 
quire, whether it had ever been received and 
afted upon ? And if upon the face of the 
wriung there were marks of defe£t and fufpicion, 
and inaccuracy and contradiftion, would they 
not lay it afide, even if it concurred to ftrengthen 
the cuftom ? But if it tended to overturn and 
abrogate fo venerable an ufage, they would not 
endure it for a moment. He would alfo aik, 
whether the committee, after the opinion of fuch 
competent judges, as Hardinge, Hatfel, and the 
Houfe itfelf could fay that tliefe entries had 
all the force of records, and whether merely 
on their- authority, they would take from pro- 
perty a right which had been fo long annexed 
xp it. His friend, who argued firft for the 
fitting members, had aflerted that the right of 
reprefentation was naturally in the inhabitants, 
forgetting that the origin of that right in this 
country was territorial. With thofe principles 
of legiflation, and not of judicial determina- 
tion, it would be dangerous to fit in a court of 
juftice, and to give fcope to ideas which would 
trench lo deeply on the interefts of its fuitors. 
It was that fame vague idea of a common law- 
right which led the committee in 1 624, 10 decide 
a queftion that was never ligitated ; for that the 

detcrmi* 
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determination was extrajudiciai he had a rigtit 
CO prefiune, fince he found not the fmalleft ac<» 
tention had ever been paid to it» According to 
this argument it would follow, that if a com^- 
imttee fitting in Wcftminfter were, for example^ 
to declare the right in Norwich, their reiblution 
would be conclufive. The book requires only 
to be opened ; and though one clerk might be 
afleep and the other intoxicated, that would be 
called a bill of peace, which were in fa& a bill 
of injuftice and oppreflion. But in truth no 
iuch rcfolution ever pafled the Houfc ; nor is the 
report ftated by Glanville to have been made ia 
the fame way that the other nineteen are, where 
the Houfe adopts what the commiaee had re* 
folved. The conclufion only was reported to 
the Houfe, namely, that the cledion was void 
on account of the poll demanded, and not pro- 
fecuted ; but it cannot be faid that, becaufc the 
Houfe adopts the conclufion, it fliall adopt all 
the premifes however unconnefted with it, which 
the committee chufe to amufe themfelves with. 
The prcfent cafe, therefore, differs mux:h from 
thole of Dover and Cirencefter, when the Houfe 
adopted fimilar refolutions ; for in both thc^e 
cafes there were petitions from the inhabitants, 
there was a queftion litigated, and therefore there 
might be a judicial determination. If his opi- 
nion were alked refpefting a common law-right, 

h5 
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ke (hould fay, no fuch right was known ; but 
that there was a lex loci in every place which 
governed the right there. And indeed Gian- 
ville only fays that his common law-righc at- 
taches in the abfence of all charters, uiage, and 
free burgcffes : a circumftance which rarely, if 
ever, exifted. — Could it be imagined that not 
one' of thefe would have appeared in the cafe of 
Pontefm<%, if it had been examined ? At lead 
k miifl be acknowledged that there was evi- 
dence of burgage tenure: for though one of his 
learned adverfaries had quoted Littleton, to (hew 
diat burgage mud be holden of the crown, he 
had ftopt in an unfortunate patt of that author ; 
for the burgefles, as he adds, -** The fame manaef 
** is where another Lx>rd Spirkuai or Temporal is 
*^ lord of fuch a borough/' At any rate then, wc 
have the fzA conceded, that this was a burgage 
tenure holden by a favourite chief of a conqueror:: 
and who can tell the precife powers conceded by 
that king to his followers? In the charter of 
Ric. III. they are mentioned as/r^^ l^t^rgejfes^ and 
they are fo recognized in the fubfequent char* 
ters, together with their fee-farms and their 
tofts. The argument then muft necefiarily r<e- 
falt to this, that allowing PontefraA to have been 
a burgage tenure borough, and to have had 
the privilege of fending members to parliament, 
(lill it does not appear quo Jure it is to c\c& 
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(hem. But here the evidence of ufage and pftf- 
fcription recurs with the greateft force. If thi$ 
be not fufEcient it is difficult to fay what (hall. 

Reprefentation in thofe early times was not 
confidered as a privilege, but was rather a bur- 
then on the land. He would aik then, if the 
mere inhabitants (who were moftly villeins, and 
tilled their land bythe indulgence of their lord) 
had a concurrence in this right during that early 
period, whether it was probable that the mo- 
ment they were emancipated, and began to be 
of importance in fociety, they fliould ceafe to 
cxercife it, arid never be more heard of? But 
the gentlemen are not fatisfied with claiming for 
them a concurrent right with the free burgeffes, 
their fuperiors : nothing but an exclufive privi- 
lege will content them. Yet when thefe inlia- 
bitants have once eftablillied (as they contend) 
their right before a committee, and before the 
Houfe of Commons, they abandon and think 
no more of it, as if it were beneath their notice. 
That the right was never litigated before the 
committee, he had the authority of Glanville 
himfelf to prove; and therefore he was juftified 
in contending, that all they could mean to 
cxprefs was, an hypothetical opinion in the 
abfence of evidence. He then entered upon 
the hiftory of the cafe, as it is ' to be coUeded 
from Glanville and the Journals. He argued, 
that the pnly petition, the contents of which were 

known. 
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4aiOwn^ and the only one therefore of which 
the committee could form any judgment, was 
that.prefented by Sir Thomas Wentworth to the 
Houfe ; and ftated the entry m i Jour. p. 75 1 *, 
to be the fubftance of the petition, and npt as 
Mr. Law had contended, the argument of the 
ipeaker. At all events, whatever petitions were 
prefented, muft have been by burgeflesin favour 
of Sir Richard Beomont, and could not have 
complained of the interference of the inhabi* 
tants. Sir John Jackfon being returned by 
burgeffes alfo. The queftion was therefore liti- 
gated between burgeffes ; and the difpute was, 
whether their titles were real or fidlitious ? But 
it is the duty of a judge to give the determina- 
tion of the caufes brought before him : it never 
could be aigued that he was to go about in qued 
of difputes, and to forejudge by a hafty con. 
clufion, parties who had no opportunity of de- 
fending their rights. The burgeffes had there- 
fore an objeftion fufEcient to arreft the judge- 
ment of the moft formal court, that it ws^ res 
inter alios aSa ; though they had ftill a ftronger 
objeftion that it was res non a£la. And this 
brought him to another head of his argument, 
which was, that notwithftanding the aft of 
Geo. 11. is faid to give the force of law to every 

* Sec ante, p. 186. 
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laft refbhition of the HouTe of CommoM, ftlS 
from the nature of things, a judicial power re- 
mained in the Houfe^ to fay, whether or not 
any given entry on the journals was either in faft^ 
or law^ a refolution within that a6t ? It had 
occurred even to the courts of law, to decide 
whether a particular ftatute were an aft of par- 
liament, the title of the Lords Spiritual being 
omitted in the enafting part; and though it 
might be faid that the confequence of this 
doftrine would be to give the courts a power of 
abrogating an a£t of parliament; it was a fettled 
principle, that arguments ought not to be drawn 
from the abufe of a power againft the neceffity 
or propriety of its exiftence; for the fame 
objection might be made to every court of juf*^ 
tice in the world, as the momenr parties confide 
their fuit to the decifion of a courts they put it 
in the power of the court to decide againft 
law and juftice. If then this judicial power 
muft neceffarily refide fbmewhere, no tribunal 
is fo proper to exercife it as the Houfe of Com- 
mons itfelf : which has accordingly declared, that 
the refolution of 4624 does not come within the 
meaning of the aft of Geo. II. Had the Houfc 
decided tliat it did come within the aft, pone 
would have been more Ibrenuous in fupport of 
its authority than his learned friends on the other 

fidei 
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fide; but the authority of the Houfe is the 
(zxDlCy to which ever fide its decifions tend. And 
in die prefent inflance, no man will fay that 
the decifion was an abufe of power, as the mo- 
tits are all on one fide* He could not help 
obferving, that the inhabitants laboured under 
a peculiar fligma for having omitted to claim 
their right for fuch a length of time ; during 
which, property muft pafs through infinite 
changes, and its purchafe and fale muft be re« 
gulated by the privileges which are fuppofed to 
attend it^ ^Whatever inclination the committee 
might feel in favour of an extended right of 
rej)tefentation, if this were a queftion of legif- 
lation, conftituted as they now are a court of 
juftice, that partiality will awaken a greaser 
degree of caution. They will recolleft, that 
though it be true that in Ilchefter the inhabi- 
tants, with the fupcradded quality of corpora- 
tors, vote; yet there was no burgage tenure there : 
though the boroughs were revived at the fame 
time, the charters were different, the inhabitants 
in Ilchefter being incorporated by name, and 
there being no laft refolution againft them. 
But in Pomffet no burgeflfes have ever been 
known but burgage tenanjcs ; and the grantees 
of all the charters are burgeffes and not inha- 
bitants. He could aflure the committee, there- 
fore, that they would efFeftually quiet the bo- 
S . a rough. 
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rough, by deciding in favour of the buigefle^ j 
as if they did fo, he cbuld venture to affert, that 
the claim of the inhabitants would link again 
into that oblivion in which it had remained {o€ 
fuch a length of time. 

On Wedncfday the 9th of March^ The com- 
mittee informed the Houfe, by the Earl of Ca- 
rysfort, their chairman, that as it appeared to 
them that the merits of the petitions wholly 
depended on the right of eledion, they had re- 
quired the counfel for the feveral parties to de« 
liver to the clerk of the committee, flatements 
of the rights for which they refpcftively con- 
tended. 

That in confequcnce thereof, the coimfel for 
the petitioners, Charles Mellifli and John An- 
ftruther, fquires ; and alfo, for the petitioners 
the freeholders of blirgage tenure within the bo- 
rough of Pontefrad:, in the county of York, 
and as fuch deftors of members to ferve-in par- 
liament for the faid borough, delivered in a 
ftatement as follows : 

<* Statement on the part of John Anftruther 
** and Charles Mellinij Efquires," 

^' The right of eleftion for members to fervc 
*^ in parliament for the borough of Pontefraft, 
** in the county of York, ' is in perfons having 
" within the faid borough a freehold of bur- 

" gage lenure, paying a burgage rent.'* 

That 
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That <ne counfel for the fitting members, 
John Smith and William Sotheron, Efquires, 
delivered in a ftatement as follows : 

^* The counfel for the fitting members ftate 
** the right of eleftion for the borough of Pon- 
^^ tefraft to be in the inhabitants, houfeholders, 
<< refiants/* 

That upon the ftatement delivered in by the 
counfel of the faid feveral petitioners, the com- 
mittee had determined, that the right of eleftion, 
as fet forth in the faid ftatement, is not the right 
of eleftion for the borough of Pontefraft, in 
the county of York, 

That upon the ftatement delivered in by the 
counfel for the fitting members, the faid com- 
mittee had determined. 

That the right, as fet forth in the faid ftate- 
ment, is the right of eleftion for the faid bo- 
rough of Pontefrad. 

That the faid feleft committee had alfo 
determined, that John Smith and William 
Sotheron, Efquires, were duly elefted, &c. 
And alfo. 

That the faid petitions did not either of them 
appear to the faid committee to be frivolous or 
vexatious. 

And the faid determinations were ordered to 
be entered in the journals of the Houfe, 

S ci IV. T H E 



IV. 

THE 

C AS E 

Of the Bos. o IT 6 H of 

NEWARK, 
la thu County of Nottingham. 



S4 



The Committee met on Friday the nth of 
March, 179I9 and was compofed of the following 
members : 

Hon, H. Hobart, Chairman^ 

H, Duncombe, Efq. 

J. Gordon, Efq, 

General Vaughan, 

Hon, W, Grimftone, 

Sir William Heathcote, Bart« 

R. M. T, ChifweU, Efq» 
Hon, C. Hope^ 

R, Glover, Efq, 

R, Burdon, Efq, 

T, Coxhead, Efq. 

F, Gregor, Ef^, 

Lord Apfley, 

Nominee of the Sitting Meti^^ 
Richard Ford, Efq. 

Nominee of the Petitioner^ 
Thomas Thomfon, Efquire. 



Sitting , Members J 
Wm. Croibie, Efq, and John Manners Sutton, Ef(j« 
Counsel, 
Mr. Graham^ Mr, Shepherd, Mr, Garrow, 

Petitionersj 

1. William Paxton^ Efq, Candidate^ 

Counsel, 
Mr, Douglas, Mr, Lane. 

2, EIe£^ors in behalf of Mr« Paxton* 

Counsel, 
Mr. J, P, Heywood, , 
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r- THE 

CAS E 

Of the B0B.0UGH of 

NEWARK. 

/TT^ H E petitioners fkred. That Crofby , Sut- 
X ton and Paxton, having been candidates 
at the laft eleftion, there was a majority of votes 
in favour of Paxton j but that Mills, the re- 
turning officer, had, by rejedting many legal 
votes, obtained a colourable majority in favour 
pf the fitting members. They therefore prayed, 
§cc. — There was alfo an allegation of bribery. 

There being a refokition of the Houfe of 
Commons on the right of eledtion of the nth 
of January, 1699, it was read as follows : 

*^ Refolved, That the mayor, aldermen, and 
** all the inhabitants, within the borough of 
" New^k upon Trent, who pay, or ought to 
** pay, fcot and lot within the faid borough, 
** have a right to vote at the eleftion of mem.- 
** bers to ferve for the faid borough/' 

The 
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Thcftandingordeir of January, 1735, being 
read as ufual, 

Mft Dqugla39 
Counfel for the petitioning candidate faid, 
Thatj the conteft would end in a mere fcrutiny 
of votes, unlefs from the decifion of fome ge- 
neral queflions which would occur^ his adver? 
(aries Should be convinced chat be mud finally 
obtain a majority ; and in confequence give up 
their oppofition.— It would feem ftrange to the 
committee, that any fiich queflions fliould arife 
after a laft determination on the right of eleAion 
bad been read, couched in fuch ftrong terms, and 
fo peculiarly applicable to this borough alone, 
that a fimilar right did not exift in any other. — 
He would admit that a refolution of the Houfe of 
Commons, if ambiguous, ought to be explained ; 
in which cafe, recourfe muft be had to u(age, 
to the contemporanea expofitiOy which had always 
beeh allowed to be the beft interpreter of a law ; 
but fortunately for his client, the obvious mean- 
ing of the words of the refolution, is confirmed 
by the ancient and uniform nfage of the place. 
A learned friend of his (Mr. Garrow) did indeed 
prevail with the returning officer to decide, 
that the words, or ought to pay^ were nugatory, 
and might as well be erazed from the refolu- 
tion, as they conveyed no meaning. Knowing 

this 
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diis hiftorically, he would anticipate the argu« 
ments that \vere to be ufed, and endeavour to 
prove that the words, who pay y or ought to fof 
fcot and lot, ^i^n^iihcd this borough from 
thofe numerous pure fcot and lot boroughs (if 
they might be fo called) where the words of the 
refolutions conftandy limit the right to thofe wbp 
pftually do pay. 

The borough of Newark was not reprefented 
till the year 1676, when Charles II. in the 7th 
year of his reign exercifed, in the laf): inftance 
that occurs, the prerogative which formerly 
belonged to the crown, of granting to a bo- 
rough, by charter, die privilege of fending re- 
prefentatives to the Houfc of Commons. The 
expreifion of this charter, will throw confider- 
able light on the refolution> as the charter for- 
med a material part of the evidence when the 
refohidon pafled. — The words of it give the 
right of choofing the members to the mayor, 
aldermen, -and all the inhabitants of the burgh 
or viUe, qui /cot et lot in burgo folvunt et contri^ 
huuntj folvent et contribuent aut folvere vel con^ 
trihuere debent vel debebunt. The committee 
would therefore fee that the right was defcribed 
as more extenfive than in Weftminfter for in- 
ftance, whei^ none are admitted to vote who are 
not on the poor's rates, fuppofing them to be 
;Gurly made, with one exception eftablilhed by a 
' late 
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late decifion of a coqwnittce,;. but which is at; 
prefcnt under appeal. In. thw cafe, be had rhc 
misfortune to contend unfudcefsfuUy for a lairger 
right pf . eledion than what was. eftabliflied in 
common fcot and lot boroughs, upon the au- 
(hority of Mr. Leigh, a barrifter, who was high 
bailiff in i750, and admitted not only thofe who 
were on the rates, but alfo thofe who were liabU 
to pay : and it was proved that his judgment 
had been fpUowed by fubfequent high baiUfFs. 
The anfwer to this argument at firft was/ that 
Mr, Leigh was ignorant and corrupt ; and much 
.evidence was adduced, both to. overturn and 
cIlabliQi his charafter ; but juft as the com- 
piittee were convinced of his refpedlability, the 
learned counfel, on the other fide, dropt that 
gbjeftion, acknowledged him to • be. both vir- 
^uou§ and learned, and contended that by ad- 
mitting thpfe \vho were liable to pay., he afted 
with great propriety j but that his determination 
had been miftaken by both parties, as it applied 
only cp thpfe who vvere declared liable to pay 
by the twelfth fedioA of the Windfor aft (j), 
ndmely, the n?w occupiers of houfes, though 
not on the rates, who came \n the room of others 

who were rated (^). The committee were of 

that 

(/7) 17 Geo. IT. ch. 38. , 

{6) The claiifc is as follows : " And whereas persons 

** licquently remove out of parifhes, aad places, with- 

"out 
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that opinion, and thought it but reafonable to 
fuppofe, that Mr. Leigh^ who w^s a lawyer, 
adverted to an aft paffed but a few years before ; 
but that argument would not apply to the Houfe 
of Conunons in 1699, who could not have in 
iheir contemplation an aft which was to pafs fo 
many years afterwards. What reafon could be 
given for the additional words, or ought to pay ^ 
which point out another clafs of. voters befidcs 
thofe who do pay^ except that the Houfe, in 
confonance with the charter, meant to declare 
that every perfon poffefled of rateable property 
ought to be put on the rates, and ought to pay ; 

*< out paying the rates alTefled on themi and other perfons 
•* do enter and occupy their houfes or tenements, part of 
•* the year \ by reafon whereof great fums are annually loft 
** to fuch parifhes and places, be it therefore enacted, &c. 
•* that where any perfon or perfon? Iiall come into or oc- 
** cupy any houfe, land, tenemenjt, or hereditament, or 
•* other premifes, out of or from which any other perfon 
" afFeiTed fliall be removed, or which at the time of 
^* making fuch rate was empty or unoccupied, that then 
" eveiy perfon fo removing from, and every pferfonfo coming 
** into or occupying the fame, fhall be liable to pay to fuch 
** rate in proportion to the time that fuch perfon occu- 
** pied the lame refpe£tively, in the fame manner, and un* 
«* der the like penalty of diftrefs, as if fuch perfon fo rc- 
** removing had not removed, or fuch perfon fo coming in 
** t>r occupying, had been originally rated and afFeifed in 
^« fuch rate," &c. 

and 
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and as fuch, had a right to vote. If there wcfd 
toy ambiguity, he was willing that the ulage erf" 
the place fhould be confulted, and the Interpre- 
tation put on the refolution by returning oiE* 
cers, eleftors, and candidates. Had it been 
confidered as a iimple fcot and lot borough, the 
returning officer would have had the rates before 
him ; and accordingly it was a great topic of 
difpute in the Weftminfter Cafe, whether the 
rate-books had been appealed to ; which were 
allowed to be the criterion of that fpecies of 
right. He would therefore call on the other 
fide to prove, that the rate-book was ever ufed 
at an eleftion in Newark, and none admitted to 
vote except thofe whofe names were found in it, 
or who came within the 12th fe6tion of the 
Windfor aft. Thefe books cannot be fuppofed 
to be loft ; for they are more important from 
the collateral circumftance of deciding the nght 
of voting, than the direft purpofe of the tax ; 
and in a fcot and lot borough, are the moft fa- 
cred muniments of the place* But, on the con- 
trary, he fhould be able to prove that- the rate- 
book was never called for till the decifion of the 
Weftminfter committee was, in the intempe- 
rance of viftory, improperly applied to this bo- 
rough* 

There 
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There feems to have been a very warm con- 
teft in 1699, when the refolution palBed {a) : 
there were three candidates ; but the ftruggle 
was between Mr. Rayner, the petitioner, and 
•Sir Francis Molineaux.— The petitioner conv- 
plains, that feveral who were in the antecedent 
rates wore fraudulently left out of that of 1698 ; 
mid that fifteen others^ neither in one rate ner the 
othir, but who were men of fubftance^ and who 
ought to pay^ were reje&ed : and the evidence 
on this head ftaces, that feme of them have 
good houfes of twenty (hillings, odiers of twelve 
(hillings a year, live handfomely, drive a godd 
trade, are thought to be able to pay, &c. — It is 
remarkable too, that the petitioner was feated 
notwithftanding the agreement made at the poll, 
that none but thofe who paid fcot and lot (hould 
vote: fo that it is clear that the comnjittee 
underftQod this evidence to be decifive of the 
right of voting, otherwife it would have been 
ftopt, and Sir F. Molineaux would have called 
for the rates as the decifive rule, — The peti- 
tioner indeed appeals to the rates as evidence of 
the rateability of the voters ; but he proceeds 
to qualify others from their property, although 
\ they are not in the rates. This fa6t, therefore, 
collefted from the report, (hews in what (enfc 

{a) Se€ J9ur. V<d, 13. p. 107. 

the 



£^2 CASE IV. 

the committee and die Houfe adopted the wor<li 
of the refolution. 

As far as the arguments and authority of 
counfel not interefted in the caufe could go, he 
was happy they were in his favour. — ^Mr. Si- 
meon, who had no connexion whatever with 
the borough, in page 105 of his wprk, fays. 
That by fpecial cuftom, perfons not rated may 
have a right to vote ; and mentions Newark as 
an inftancc. And in the cafe of Peterborough 
(^ Doug. 100.) Mr. Mansfield and Mr. Hardingp 
afferted, " That in Newark the right of the 
** Houfe to enquire into the rateability of fcot 
*' and lot voters was fo far from being quefti- 
•* oned, that it is exprefsly recognized in the 
" laft determination of the right of eleftion i" 
which Mr. Lee and Mr. Graham (not then 
counfel for Newark) admit, but argue, that the 
. refolution in that cafe is anomalous, and not 
applicable to fcot and lot boroughs in general. 
If too much doubt (hould, therefore, be raifed 
by ingenious argument, the committee will feel 
a pleafure in abiding by the opinion of able and 
difinterefted lawyers. 

Mr. Douglas likewife ftated, that a queftion 

would probably arife on the ftatute 26 Geo. III. 

^ which requires fix months inhabitancy to entitle 

a voter to exercife his f ranch ifc in boroughs of 

certain defctiptions ; but he (hould contend, 

that 
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that this borough does not come within the pro- 
vilion of that aft, as unlefs it was a fcot and lot 
borough it w,ould not fall within any of the 
rights there enumerated ; and there are words 
in thcadt exempting other rights and qualifica- 
tions from the operation of it* — The returning 
officer, ho)vever, had difregarded all rules of 
oonftrudion by unneceffarily narrowing the right 
of voting, and by including a cafe within 
the aft, which is declared not to be afFcftcd 
by it. 

As to the numbers, there appeared on the 
poll, for 

Paxton 291 

Crofbie 403 

^' Sutton 386. 

He propofed to add 162 fingle votes to his 
client's poll ; 14 who voted for him and Crofbie, 
and 7 who voted for him and Sutton. Thef::; 
being added refpedively, would make the num- 
bers ftand thus : . 

Paxton 474 
Crofbie 417 
Sutton 393. 

But he hoped to be able to reduce confider- 

ably the adverfe numbers, by fhewing that many 

* T voters 
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voters had been admitted, who were not bona 
fide inhabitants ; and that others were difquali- 
fied by having received parifli pay. 

The committee, after Mr. Douglas had finifli- 
ed, direded the coiinfel on both fides to deliver 
in ftctements of the rights they contended for, 
i;^hich was accordingly done ; but both thefc 
ftatements being made exadly in the words of 
the lad refolution of 1 699, and agreeing in terms, 
the committee refcinded their refolution as to the 
ftatements ; but the Houfe not agreeing with 
the committee as to the propriety of this laft 
meafure, the counftl were agsiin required to de- 
liver their ftatements on the l^ft day of the com- 
mittee's fitting ; Yo that the terms of the ftatc* 
ments were only obferved upon by Mr. Shep- 
herd, in fumming up the evidence for the fitting 
member, and Mr. Douglas in his reply. 

I have given them here, that the reft of the 
cafe may be more intelligible. 

•' Siatement on the part of the PetitionerSj with 
** regard to the Right ofEleRion. 

" The words of the laft determination of the 
" Houfe of Commons, in the refolution of the 
" nth of January, 1699 (that the mayor, al- 
" dermen, and inhabitants, within the bo- 
" rough of Newark upon Trent^ in the county 

"of 
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■* of Nottingham, who pay or ought to pay 
'« fcot and lot within the faid borough, have a 
«* right to vote at the eledlion of members to 
•* ferve in parliament for the faid borongh) ex- 
•* prefs fo corredlly the right for which the pe- 
•• titioners contend, that they can fcarcely em- 
** ploy any other language that would ferve to^ 
** elucidate or render more plain the meaning' 
** of thofe words ; but in compliance with the 
" requifition of the committee, they date that, 
*^ according to the faid refolution, all inhabi- 
" tants, who are rated and pay, and alfo all in- 
" habitants who by law ought to be rated, and to 
** pay the poor and other parochial taxes, have 
^* a right to vote at the election for members 
** to ferve in parliament for the faid borough.'*; 

*^ Statement on the part of the Sitting Members.*', 

*^ The counfel for the fitting members con- 
** tend, that the conftruftion of the laft refolu- 
" tion of the Houfe of Commons of the nth 
** day of January, 1699-1700 (that the mayor, 
^< aldermen, and all the inhabitants within the 
*^ faid borough of Newark upon Trent, in the 
^' county of Nottingham, who pay or ought 
^^ to pay fcot and lot within the faid borough, 
** have a right to vote at the eleftion of mem* 
^* bers to ferve in parliament within the faid 
** borough) is that the mayor and aldermen, 
f * and all the inhabitants within the faid bo- 
T a '' rough. 
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" rough, who being rated to the parifli levies 
*< or afleflments, have adtually paid, or will 
" pay, in the courfe of the coUeftion, or are 
*' compellable by law to pay ; or are left out of 
" the rate by the fraud and criminal conduft of 
" thofe who have ihe management of the rates ; 
" or of the juftices at the feffions, to which the 
** appeal from the rate lies ; or who, by being 
" improperly left out of the rate, have not had 
•* time to appeal, or to try their appeal before 
" the eledkion of members to ferve in parlia- 
" ment, or who have come into the occupation 
« of rateable property, fubfequent to the allow- 
« ance of the rate, immediately preceding the 
" eleAion, and have not been therein inferted, 
" have a right to vote at the election of mem- 
** bcrs to ferve in parliament for the faid bo- 
'' rough (^a):' 

Evidence for the Pitittoners. 
After producing an office copy of the char- 
ter, and reading the journals of 1699, the coun- 
fel for the petitioners called Mr^ Fojlery who had 
known the borough fifty years, had ferved the 
offices of alderman and mayor, and ftood can- 
didate in 1780. He remembered the eleftion 
in 1751, which wascontefted by Charlton and 

{a) For the refolution of the committee, fee the end of 
the cafe. 

Craycraft. 
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Craycraft. At that eleftion and his own (the 
only eleftions in which he took an aftive part) 
he canvafled all houfekeepers who rented houfes 
of twenty (hillings rent, whether on the rate or 
not. They were thought to have good votes, 
and he had heard fo from many old people who 
were dead. — Many of that defcription voted on 
both fides. He did not know that the poor 
rates were produced at the eledlion of 1751 : at 
his own election he believed they were not pro- 
duced, becaufe they were fo inaccurate that no 
dependence could be placed on them. Perfons 
who rented twenty fliillings a year voted indif* 
criminately on both fides. He was unfucceff- 
ful in his own eledlion, and prefented a petition j 
but withdrew it. 

The committee being of opinion. That no 
evidence could be received refpeSling the polls 
till they were producedy or a fruitlefs fearch 
after them was proved, Mr, Brought who had 
been town-clerk thirty years, was called as a 
witnefs by the petitioner's counfel ; but was ^ 
very aftive friend to the fitting members in- 
tereft. He produced the polls of the years 
1774 and 1780. Being afked, whether the 
poor rates were produced at either eleftion ? he 
faid he did not recollc6l whether they were or 
not ; but he thought they were looked upon as 
a criterion to judge of the right of voting. — He 
did not recoiled whether they were ufed or not ; 
7: 3 but 
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but 4t both thefe eledtions there was a gre^ 
majority in favour of the reds (of which party 
he was) againft the blues. He was prefent at 
the lafl: eleftion: Mf* Partridge attended at the 
requeft of the corporation, 4s council to the 
inaypr, who decided according to his opinion. 

Mr. Martin faid he was mayor and returning 
officer in 1780 : he took pains to inform him- 
felf of the right of voting, and was advifed to 
poll all inhabitants, houfekeepers, and thofe who 
rented lands, whether they were or were not on 
the poor rate ; and did fo» He returned Lord Geo 
Sutton and Sir Henry Clinton, .who flood oa 
the red intereft. All parties were pleafed with 
his condu<5t. He did not rejeft any on account 
of their rent being fmallj and remembers hav- 
ing polled one man who only rented nineteen 
(hillings and fix-pence. — The rate is ufually 
confined to thofe who rent twenty {hillings.— 
He did not recoiled giving orders to the parifli 
ofiicers to attend with the rate books ^ Mr. 
Fbfter, the lofing candidate, was his uncle : he 
did not recoUeft why queries were put oppofitc 
to certain names, 

George Tomlinfon was overfeerin 1780; and 
remembered that eleftion, and the preceding one 
of 1774. He never knew the rate books pro- 
duced at an election, nor was \\e ever applied 
to as an overfeer to produce his books ; nor had 



NEWARK. 279 

lie ever heard any perfon objefted to becaufe 
not on the rates: he underftood that all property 
renting for twenty (hillings a year, was afleffable, 
and that all who had aflcffable property had a 
right to vote. The rate-books are not kept in 
any repofitory, but^ as he believes, are generally 
deftroyed after the rate is coUefted. There are 
two diftrifts in the town, and four overfeers. 
On his crofs-examination, he acknowledged that 
he had given a fervant money to tender to the 
overfcer, in order to have his name put on the 
rates ; and that he had figned a notice of appeal 
on the ground that many of bis friends were 
omitted: but which was afterwards counter- 
manded. 

Richard Forjler was alfo overfeer in 1780, 
but faid he was called on by the mayor to pro- 
duce his book : he underftood that the requeft 
came from the mayor. The rate-books lay on 
the table, and were ufed as a fcrutiny to the 
votes ; but he could not fay whrthcr they were 
abided by ; he believed fome voted though their 
.tumes were not in the books : he himfelf voted 
for Crofbie and Sutton. 

IVilliam Tomlin/ofty brother to the former wit-* 
nefs of that name, faid. That he had always 
heard from his father, that previous to Cray- 
craft's elcAion in 1 751, all who rented lands 
and houfes, whatever their value might be, 
voted; but in 1751, it was agreed to confine 
T4 the 
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the tight to twrnty (hillings rent ; which txAk 
had fince Been followed. 

An old witnefs faid, that he remembered 
a converfation in 1751, between the candi- 
dates and the mayor. Charlton thought a vo- 
ter mull pay twenty (hillings rent; but Cray- 
.craft, as he expreflfed it, was (qv having fcQt 
and lot, pay, or ought to pay. B]ut the mayor 
determined not to admit any man's vote who 
had not a pound rent. He never knew any ict 
jeded for not being rated. 

Several old witneffcs from the bede or poor- 
houfe (one of whom remembered the eleftioq 
of 1727) faid, that they had voted at different 
eleftions, though they were not affeffed to the 
poor.— No queftions were a(ked them. One of 
them faid. That he had heard from perfons 
now dead, that thofe who rented ten (hillings had 
as good a right to vote as thofe that rented 
twenty (hillings, or a larger fum. — But the 
greateft weight was given to - the teftimony of 
Mr. Heron, (a) who had been town-clerk from 
1 744 to 1754. During that time he recoUefted 
two conteftcd eleftions j viz. in 1751 and 1754. 
He faid he apprehended that, according to the 
conftitution of the borough, which was borrowed 

(a) This gentleman was rather deaf; which was the 
occafion of the queflion^- and anfwers being written.— Ai 
great ftrefs was laid on his evidence, the reporter has bccq 
induced to give it verhatim. 

from 
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from the words of the charter, pay or ought to 
pSLY fcot and lot, perfons bona fide occupying 
property ufually afleffed^ h.^d a right to vote^ 
Thofe inhabitants who occupied honfesand other 
tenements that were rated and commonly afleflf- 
cd, they always voted ; and perfons coming into 
the town and hired houfes, and living there, 
iof that fort, ^nd of that rank, that were bonc^ 
fide occupiers and inhabitants, they voted; 
people that lived in the town that were not oc- 
cupiers, but became occupiers of a houfc, or 
iftable, or warehoufe, or garden, and likewife 
any other matter of property of that fort, who 
occupied fairly and honeftly fuch property as 
was ufually affefTed, though they had hut lately 
taken it, and (owing to an eledion coming on 
before the ufual time of aiTeflments) had not 
been rated or affeffed, they were confidered a? 
inhabitants who ought to pay, and of courfe 
"would; and as fuch, were admitted. Being 
alked, Whether the right of voting was con- 
fined to property of any particular annurJ Value? 
He faid, that occupiers of tenements under 
twenty fliiUings a year, were always excul'ed 
from the rates, as too inconfiderable to be af- 
feffed, and excluded from voting. Occupiers 
of tenements of twenty fliillings a year, who were 
feal inhabitants, and bona fide occupiers, were ei- 
ther rated, or fuppofed to be liable to berated to 

the 
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the parifh levies ; and the votes of fuch were re- 
ceived. Being afked, Whetherthe right of eleSion 
therefore did not depend upon the afleflment ? 
He (aid, that as the preceding queftion went to 
the right of voting as to any particular value ; 
jind as the right depends upon the fcot and lot, it 
was neceflary to refer to the affeflment, as to the 
practice, with refpedl to the values of tenements 
affeffed ; but it was not mentioned as .a lift or ta^ 
bU of voters. Being alked, Wi^ether thofe inhabi- 
tants who had rented property of twenty (hillings 
yearly value in the town before the afleffment 
immediately preceding the eleftion, and yet 
were not included in that afleffment, were ad- 
mitted to vote in right of their property ? He 
^fwered, that the right of voting depended 
upon the reality of the occupation, and whether 
the voter was a real and bona fide inhabitant, and 
one who ought to pay. Being alked, Whedier, if 
.an inhabitant had refided in the town for a length 
of time, and h^d never been rated, he would 
be admitted to vote, though his omiflion from 
the rates was not cafual but continual ? He faid, 
that there had been inftances ot perfons being 
omitted frpm the rate§ who rented feveral 
pounds a year, which omiffion would not de- 
prive them of their right of voting ; but as to 
fuch inhabitants, occupiers oi fmall properties, 
•who had been long omitted, it was to be pr^- 

fumed 
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fumed thqy were to be confidered as very poor, 
or that their tenements were too inconfiderablc 
to be aflefled. Being aflced, Whether inhabit 
tants renting twenty fhillings per annum, but 
conftantly omitted in the rate, would be entitled 
to vote ? He faid, fuch omiflion muft have de- 
pended on circumftances to be dedded by the 
returning officer at the time of the eledtion ; 
perfons admitted to vote were admitted as bona 
fide occupiers. Being afked. Whether he con- 
fidered the rjite as a good teft of the right of 
voting, in all other inftances except the cafual 
omiffion of the name of a perll>n having rateable 
property ? He faid, he never confidered the rate 
as an 'abfolute ^d cpnclufive teft ; perfons be- 
coming occupiers of properties which would 
give them an indifputable right to vote, and aa 
election coming on before any rate Was made, 
and perhaps from other circumftances which 
cannot at this diftance of time be recoUefted 
or immediately fuggefted, might have a right 
to vote, and be admitted. Being alked, Whe- 
ther the poor rates were c^led for, or referred 
to as a criterion of the right of voting ? He 
faid, he did not believe they were ; that they 
>vere confulted he did not doubt ^ but they were 
pever looked upon as a criterion not to be de- 
viated froxji* He faid^ he knew Jftothing of any 

agrcemeot 
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agreement of candidates to confine the'right of 
voting. ' 

There was fome'unfatisfa5:ory evidence as to 
a cuftom of rating perfonal property and flock 
in trade. 

By a compariTon of the rate-book of 1780 
with the poll, it appeared that the»e were two 
hundred and fourteen names on the poll which 
were not on the rates ; fifteen of the two hun- 
dred and fourteen names had qucrie annexed 
to them ; but no decifive explanation was given 
of their meaning {a). 

A fearch was made for the rates of 51, 54, 
and 74, but they were not found. — The fearch 
had been made fince the committee met. 

Several returns were produced, in which 2^ 
confiderable variance was obferva^le. The firft 
after the charter, bore date the 9th of April, 
1677 ; the indenture was between the flieriif of 
Nottingham and the mayor, et ceieros inhabit 
tantes burgi, &cc, whofe names are fubfcribed. 
Another, dated the 26th of May, 1685, be- 
tween the flieriff, and mayor, aldermen and free- 
men, wimeffeth, That the mayor, aldermen, free-, 
meen, and freeholders, have clecled, &c. 

The one from which the contell and fubfe-? 
quent refolution of 1699 originated, was da- 
ted the 25th of July, in the loth of Will. III. 
?nd was between the fherifF, and the mayor 

(a) See Clerk's evidence poft. 

and 
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and certain perfons ele(9:ors, witneffing, that 
the faid mayor, with the whole affcnt and con- 
fcnt of the faid eleftors and burgejQTes, &c. 

Another of the 9th of January, 1 2 Will. III. 
was between the flierifF, and mayor, aldermen, . 
and eledors ; and witnefled, that the mayor, with 
the whole affent and confent of the faid eledors 
and burgeiles, &c. 

There were others, with a trifling variation* 
Eleven returns were produced between 1747 
and the prefent time, which defcribe the elec- 
tors to be the mayor, aldermen, and inhabicants, 
who pay, or ought to pay fcot and lot. 

Mr. Lake, 
In obferving upon the evidence which had 
been adduced, Hated the right of elcftion as 
claimed by the petitioners, to be in thofe who 
were liable to be called upon to pay, and there- 
fore compellable to pay to the fupport of the 
poor, whether their names appeared to be on 
the rates or not. That the rate was a criterion 
of the right, he was not difpofed to deny ; be- 
caufe, on its infpeftion, it ncceflarily fhewed 
who were entitled to vote beyond the poffibility 
of doubt. It might, therefore, be frequently 
confultcd without afFeding his cafe, though he 
did not mean to give up the ftrong teftimony 
of the witnefles, that they never remembered the 

rates 
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rates produced with the view that they whdfe 
names did not appear on them (hould not vote. 
One wimefs had faid^ they were To irregular as not 
to be relied on ; another had proved, that for 
a long (cries of years, they were not to be found s 
but is it credible that, if thefe rates were deci- 
five of the right, they would not have been pre- 
ferved by the corporation, with the utmoft care, 
cfpecially as the reds and blues were in fuch a 
continued •ftate of hoftility. His clients had^ 
indeed, given notice of appeal for two or three 
hundred voters w ho were omitted ; but that cir- 
cumftance does not prove that they apprehended 
the rates to be material, according to the con- 
ftitution of the borough, but merely that they 
wiftied to meet their antagonifts, the reds, with 
their own weapons : they underftood, that the 
rates were to be ufed as a decifive teft of the 
right of eleftion for the firft time, and therefore 
it was natural for them to wifli their friends to 
be rated. When they afterwards fubmitted their 
conduft to the opinion of counfel, that appeal 
was withdrawn as unneceflary. As to the words 
of the charter, they clearly point out two 
different ckflcs of voters 5 the words folvunt 
vel folventy mean the fame thing; as in En- 
gli(h we fay, thofe who do or fliall pay. 
Debent vel debebunt^ point out another clals, 
thofe who ought to pay ; but a man ought to 
pay what in ftridtnefs of law he is compell- 

able 
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able to pay ; and every {)erfon who is capable is 
bound to contribute to the fupport of the poor. 
Is there any thing contradidory to common 
fcnfe in this intention of the King who granted 
the charter ? That fuch was the intention of the 
charter, cannot be better demonfbrated than by 
confidering jthe proceedings in the committee 
of privileges in 1699, as they took place at a 
time not far diflant from the grant of the 
charter. It will appear, that the rates were 
not taken to be a decifive tcft of the right. 
There is no proof of any direft fraud to ferve 
an eledion purpofe in any part of the evidence 
which alone could induce the committee to 
open the rate. And with regard to the fifteeix 
men of fubftance, who were on neither rate, 
the petitioner offers evidence of their fub- 
ftance from the firft, which after oppofition from 
the other fide is admitted— /ij/ fuhfiance thus 
eftabliflied, conftitiites their liability to pay, 
and the fraud of their omifiion. Immediately 
on the foot of this refolution of the committee 
/eating the petitioner, the Houfe refolves that 
the right is not only in thofe who pay, but alfo 
in thofe who ought to pay ; difregarding the il- 
legal s^reement of the candidates, who wiQied to 
confine the right to thofe who paid fcot and lot. 
It was urged however at the poll, that if thefe 
words extend to two defcriptions of people, they 
muft mean ; ift, Thofp who are rated and paidi 

and 
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and fecondly, Thofe who are aflefled to pay, hiA 
do not pay : in which cafe it Was Caid, the fe-* 
cond clafs would be crammed before an ele<5Uon 
wich perfons of every defcription, and the bo- 
ro' would be in a worfe fituation than foot and 
lot boroughs, where aflcffment, if the party is 
unable to pay, does not give the right. It was 
likewife argued, that the firft member of thft 
fentence was fuperiluous ; for as none pay but 
thofc who ought to pay ; the clafs of thofe wba 
do pay, is comprehended in thofe who oughli 
to pay. But the anfwer to this is, that the two 
clafles are perfeftly diftinft ; the firft member 
of the refolution comprehends thofe who do pay, 
becaufe they are on the rate ; the iecond, diofe 
who do not adually pay, becaufe they have 
been omitted in the rate; but who ought to pay, 
and are liable to be rated from their fubftance. 
People of this defcription, according to the lan- 
guage of the charter. Solvere debent vel -debe-' 
hunt ; that is to fay, they fliall be bound to pay^ 
or they ought to pay at a future time if called 
upon ; nor would the evil ap|M:ehended, be more 
likely to happen in this than in other borx>ughs ; 
in all of which, attempts are made to in- 
troduce occafionai voters, but which are al- 
ways difcouraged by an honeft returning officer 
and committees of the Houfe of Commons. 
But if, on the other hand, the rates are to be de- 
pifive, the power will be thrown entirely into 

the 



9^ hdtids of the pari(h officers ; ^^ hich the re^ 
Tolution and charter fecm anxious to prevent- 
^ to the operation of the acSl of George II. 
he (faould difmifs it from his confideration, as 
it was impoflible for Charles IL to forefee 
Ih^t (tich an aft would pafs ; but the ufa^, 
US eftahlilhed by the evidence, dcferved the at- 
tention of the commtrtee, in as much as the 
courts of Weftminfler had in many ca(es g^ven 
m. ditfe^ent conftruftion to afls of parliament, 
IdJwing to a cbnflant ufage in favour of fuch con*- 
firuftioti, from what they would have given^ 
had that ufage nor fubfifl:ed4 Mr. Lane then 
xzommented upon the teftijnony of the wit- 
iiefl^s^ and oppofed that pf Mr. Marcin, Wh6 waft 
mayor in 17*0, to Mr. Brough, wlio was towni* 
clerk i and whcile infinuation that the rates 
were confidered as any criterion at that eledtiun^ 
was diipravied by the fad: that upwards of 200 
names were on the poll who wefe not rated* 
He faid he might pledge himfelf to proVe, that 
the rates were never uTed as the criterion of the 
tight of vutiBg till 1 7905 when the mayor, to 
proted himfelf from a fimilar commitment to 
that which a former mayor had experienced, 
took down^ as his counfel, a gentleman of the 
greateft refpeftability indeed,, but who mud be 
fuppofed partiar to the opinion he had given as 
Judge in the Wcftminfter cafe. Several wit* 
h$0j^ bskJi ^clibed the];; voted, though they 

U were 
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were never rdtcd ; and the evidence had traced 
the ufage as far back as die year 1727. As to 
the returns, the committee would obferve they 
varied ; and if fome (hould be produced-which- 
defcribed the elcdtors to be thofe who paid fcot 
and loty Mr. Brough had figned one himfelf, 
where the defcription was in the terms of the 
charter and refolution, and declared the right 
to be in thofe who pay or ought to pay. He 
truiled, therefore, that the committee would 
not feel that averfion to enter on the queftion of 
rateability, which other committees had felt in 
fcot and lot boroughs ; as the opinion of many 
able lawyers which bad been ftated, the con- 
.flant ufage of the place, and the clear and deci- 
sive langii^^e of the charter, proved that the 
borough of Newark differed elTentially from that 
clafs of boroughs. 

The cafe on the part of the petitioners being 
dofed^ 

Mr. Graham , 
Said, It was his duty to put that conflxudtioii 
on the charter of Charles II. which had been 
adopted at the poll, and in confequence of 
which, his, clients had been returned. In doing 
this, he (liOuld be juftified in omhting the words 
of the future tcnfe, which were merely indica- 
tive of a time to come, and then the claufe 
would refolve itfelf into two members, qui fol* 

VUBfi 
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^unt, thofcwhopayj etquifoheredehentythoih 
who (as the charter is tranllated by the refolu- 
tion) ought to pay. His learned friends on the 
other fide had contended, that thefe words dif- 
fered from that mode of expreflion by which 
the Houfe of Commons had defined diofe rights 
of voting which depend on being rated to the 
poor ; but they differed only by a caurious mul- 
tiplicity of words ; and in faft dcfcribed, though 
with the tautology of a draftfman, that very 
right, which the Houfe, by its decifions, though 
perhaps not in the terms of its refolutions, ha$ 
declared to belong to fcot and lot boroughs. . 
The words who pay fcot and loty which are ge- 
nerally ufcd, do not in f^iftnefs apply to thofe, 
who though entitled to be rated and adually 
rated, have not paid, becaufe no rate has been 
demanded of them; or to thofe who have 
not paid them/elves, but a fon or a friend 
For them, or who having been fraudulendy 
omitted, till the late falutary flatute of 17 
Geo. II. had no eafy remedy to get on the 
rate. A conveyancer, in the time of Charles II# 
ruminating on thefe poflible cafes, might fay, 
thefe people folvere debenty though they do not 
aftually pay, and the right mufl be fecured to 
them ; fo that the folvere debent is put. in the 
place of an enumeration of thofe poffible cafes,. 
y«< tacite infunl in the expr^lTion wbc^ pay fcot 
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Md^ lot* He begged leave to fa^, that the traoi!^ 
lation of the words qui Jolvere debent^ IVbe ought 
to pay J was not expreffive of the original ; fi>r 
the £ngli(h expreffion may mean thoTe ^hq 
ought to pay from propriety as well as legal 
Fight ; but the Latin^ if accurately uodeiAood^ 
means thofe who are compellable to pay by law, 
and cannot be better tranllated than by the word 
liable, whicii is known to be a corruption of 
ohligo s but indeed he might afk. What mornl 
obligation even could bind thofe to pay who had 
inhabited the town for a number of years, and 
had been conflantly pafled over in framing the 
rates ? In the civil law, where the accurate 
meaning of law-Latin words is frequently to be 
found, dibitor^s were faid xo be thofe, a quibus 
invitis exigi pecunia pot^ {a) : the fame fenfe 
mufl: belong to the verb debeo ; and then none 
could be faid to owe but thofe who were com-? 
pellable if reludtant to pay 5 a conftrudion which 
would apply to thofe who were fraudulently 
Omitted, as ab kis pecunia exigi poterat^ if the 
overfeers had done their duty. His friends, in 
their anxiety to interpret their charter, had de- 
ftppyed the fenf^ of the words quifolvunty which 
were ^ quite fuperfluous, if all thofe who ought 
to pay from their fubftance, had a right to Vote j 
for then it would have been enough to have 

(«) Pa&de£is Th. de Verb. fi^. 4 io8« 
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iaid that the right belonged to tho(e qtiifohtri 
deient vel dehtbmt* But it was argued, that 
the ufage of the place removed the difficulty ; 
which he could by no means admit. There is 
pa trace on the journals of any conteft betv^reei) 
1699 aod 1727 ; which latt^ period is only te^ 
membered by oni^ witnefs; mod oif the others 
i^ak of 51, 54, and the fobfequent cohtefts, 
and cannot be fuppofed to derive their informa-^ 
fion from the conteft ih 165^9. Many of then^ 
lU-c poor perfons, and could have had no 
opportunity of forming an accurate idea of the 
right : 'accordingly it is impoffiWe, Irem the 
whole of the evidence, to fay what the right is. 
The generality of them agree, that twenty fliil- 
tiogs rent is the criterion ; but they alledge that 
diat fum originated in an agreement of the can^ 
didates : others fay, that ten (hillings gives the 
right as much as any fum. Surely, in this un« 
certainty, ihc parifli officer is the b^ft judge 
^ho can, and who ought to pay. Accordingly^ 
Mfp Hen>n fays^ the rate fumifhes a prefumj)^ 
tion of ^e right of voting ; but he adds, the 
IK^hole is to be judged of by the returning officer^ 
vfajch would be a very dangerous power indeed 
in the hands of an officer, who is litde mord 
than piinifteriaL The exercife of fuck a power 
miift lesld ^p the greateft confufion ; for one offi- 
$^t would inake twenty (hillings. his hile; aar 
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other would not be iatisfied with that fum| 
whilft another would admit thofe who rented 
ten fliillings, or even lefs. Certificate-men 
might be rejeded or admitted as they happened 
to fuit a particular purpofe ; while ftock in trade 
might be deemed afleflable by ibme, though it 
was a queflion which the court of King's Bench 
would not decide, except upon the ftrongeft 
evidence of ufage. Heron adds, that the rate- 
abilicy gives the right, but that, he fomebow fixes 
at twenty fliillings ; yet a m^n who rents only 
ten (hillings, may be more opulent and better 
jiblc to pay than many who rent larger fums. — 
He acknowledges likewife, that if a man were 
repeatedly omitted in the rates, he would be 
confidered as incapable of paying ; fo that no 
fettled rule can be coUefted from his teftimony^ 
On the other hand, it is obfervable that the 
whole evidence in 1699, has a reference to the 
rates themfelves, or to the fraudulent omiflioa 
of perfons rateable. Some are faid to have been 
inferred in the rates of 97 and 98, but firaudu* 
lently omitted in thofe of 99; others paid for 
houfes not rated in their own names ; and the fif- 
teen men of fubftance are faid to have been frau- 
dulently omitted from the rates {a). But could 
any thing be more wild than .to confume the 
time of the committee on fuch topics, if all that 
was neceflary to be done was to prove that 

(a) Jour, Vol. i3» p. io8# 

they 
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^tfacy rented fome fort of property ; for not a word 
Is faid of twenty fliillings rent. That the rates 
alfo were lately thought to be of importance, 
appears by the condud of Mr. Tomlinfbn, who 
carries his fervant with others to tender money 
for their admiflion. He trufted, therefore, tliat 
the committee would be of opinion that no bet* 
ter rule could be adopted to judge of the liabi« 
lity of voters to pay the taxes than the rates, if 
fairly made. The parifli officers were to be 
prcfumed to have done their duty by afieffing 
all who were capable to pay ; and if they ne-^ 
gleded that duty, were liable to a criminal in- 
formation, befides the civil mode of redrefs by 
an appeal to the Quarter Seflions aiid court of 
King's Bench^ He did not mean to fay, that if 
many perfons of fubftance, and of piropertyj 
wcrc/omitt^d in a rate, that crrcumftance, joined 
with other appearances of fraod in the overfeers, 
might not be fuffident to indirce a committee 
to enter on a queftion of rateability ; ahd, per** 
faaps, fuch proof was offered to the committee 
in 1699; but when he acknitted this, he of 
courfe argued, that when thofe circumflancej 
were wanting, the rate niuft be conclufive — ^h* 
felt great affurance that the fame conflrudion 
would be put on the liabiHty to pay in this cafe; 
which had beea adopted in the Wcftminftet 

. cafe ; ahd was happy that the opinion he contended 
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tor had already receivtt^ tbe decifictni of « goM 
lleinan in its favoiir^ wko would be the iaft per^ 
(on aiiveto pronounce ajiadgoQenr wbach Jse did 
not entirely approve, Tbis be vomnt to oppofii 
ix> the argument which had beea drawn from the *" 
Peterboroo^ cafe. Tfael*e, the charter vak not 
mentioned by the petitioners f . they quoted the 
refolution only; to which the dDvidilsasfweir iras, 
allowing the conftitiitioa of Newark to beai 
fiated ; it originates from die charter ; and a in* 
^ular inftance of that kind canhot be applied 
to other borou^s : which waar the eafieft way of 
getting rid of the objedion. As to. Mr, Siinebik^a 
ppinba of die rights it de&nred great re^seft t 
Vut he could not be fuppofed to ha(ve canvofled 
the queftion fo accurately as the . pre&nt com* 
mittee ; and his book might £atrly be oppo&d 
by Lord Camden^s opinion,, if he were ar If* 
terty to produce k^ He ibouid be able to pto^ 
duceretumafmm L678 10.1741 ; allc^which^ 
except thole whidi^his friends on the other fid^ 
had given in; defcribed the eledions to have 
Wn madd b.y therikdiabitants paying fcot and 
}ot. The new ided of the right xnuft, therefiare^ 
ha>pe afifen fince, and may perhaps have mi^ 
ginated from Mr. Heron hinlfclf, who inu 
(hortly afcerxvards town^lerk : of coiirie it could 
fiot. deferve the'attention of the coiiimictee. 

EvipENca 
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' ' fiV IDIKIJCE far thi Sitting Members. 
iTfiirteen indentures of returns were produced 
between ttie Bth a^t'ebruary, 1678, and the 
tth of ]^fay, 1 7^1 9 which were made between 

lie teeriiF of tR? county, and the mayor, alder- 
men and <«he«, witneffing,. that the faid rriayor^ 
aldermen, «fl<3f inhabitants, who pay fcot and 
lot within chc borough, had returned the feveral 
member* 

Joh fPlltiinfon^ who was then, and had been 
t^ years ovcrfeer, faid, he underftood the 
fi^ht of voting to be in thofe who belonged to 
the town and paid the rates j but he could not 
ftate deafly from whom he had collefted his 
information and opinion, not having troubled 
himfelf much with eleftions. Perfons of low 
circumftanccs, Whofe fettlemcnts were in otiier 
parilhes, were never rated, except they pro- 
.diiced certificates s but at all times, perfons 
fettled in the town, and thofe who brought cer- 
tificates, were put on the rates if they defired td 
be fo, whatever their rent was — there is nc^ 
houfe in the toWn which rents for lefs than 
twenty Iliillings — he received two notices of ap- 
peal about ten days before the eledion; they 
contained the names of upwards of two hundred 
ferfons, many of whom had fignedan appeal in 
April, againft the rate then made, afrer it was 
allowed by the magiftrates. ' No rate was made 

betweea 
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between April and A^gaft ; but after the elec« 
tion, all chofe ubo hadfigned the notice^. a^d 
who either belonged to tbe tawn» or brought 
certificates, were put upon the Auguft rjace ; 
but two of thefe afterwards reqviefted to lie 
marked poor again, and faid, they ,did not 
know what they did when they figned their 
names. S veral tendered the rate before the 
eledion ; but the money was refufed, as their 
names wer? not on the books. He ^;:lared 
that he had in no inftance, when makito the 
rates, either omitted to rate any perfoii .for the 
purpofe of preventing his having a right to 
vote, or inferted any perfon for the purpofe of 
giving him a right to vote 5 but had in all in-r 
fiances made the rate fairly and honefUy, ac-i 
cording to the beft of his judgment, and the 
example of his predeceflbrs in office. He was 
corroborated in his evidence by fVilUam Smithy 
one of the fenior ovcrfeers, who faid,' they co- 
pied the rates from the preceding ones, word for 
fijord: upon which it was obferved, that Mr, 
Tomlinfon had been overfeer, and therefore his 
rate muft be allowed to be fair. But the wit* 
nefs explained himfelf, by faying that it was 
cuftomary to make any neceflary alterations. 

Guido Clerky aged 63, was born at Newark, 
and had lived there all his time ; he underftood 
the right to be confined to thofe who are rated 

to 
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to rhc poor (a), and heard fo from Dn Wilfon, 
who was vicar of Newark, and a very ftrenuous 
|>artizan of the blues. In the year 1 754, he 
was employed by the Dodor to go into Derby* 
ihire to procure certificates for two men, in or* 
dcr to make them voters, as they would then 
be adoiitted on the rates; but the election 
coming on fooner than was expeAed, it was 
impoffible to have them rated ; and they were 
reje&ed, being conAdered as queries or mu/b^ 
rooms. He dfo remembered two other perfons 
•who were put mto houfes by the Doftor, with 
the fame intention, about a formight before the 
cledion; butasdiere v/as not time enough to 
put them on the rates, they were alfo rejected ; 
another reafon was, they were Grangers, and had 
not got certificates. He was then a friend to 
the blues, and in th^ Doctor's confidence ; but 
had fince changed, as he thought, to a better 
party. On his crofs examination, he did not 
appear to be pofitive that he had feen the books 
frequently referred to in 1751 or 54 ; but iaid, 
he always underftood the right to be as he had 
ftated. 

Several other witnefles declared their apprehen* 
fion of the right to be as above ftated, and that 
they had learned fo from old perfons now dead. 

{a) There arc no church rates iu Newark, thofc expeticea 
ibeing defrayed by an eftate. 

They 
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They aMb ftated feme iiaftanccs of pcffons whofc 
votes had been rejeded, bccaufc they were 001 
rated. The fiatetnents beiog delivered to thii 
pommittee in tliis ft^e of the cayfe^ 

Mr, Shepher1> 
Said, that he had felt it his duty td tnalW 
the ftatemeht for bis clients as explicit as pof- 
fible ; and he did not doubt but his friends oA 
the other fide faw the propriety of doing fb 
too : but perhaps they thought it more for thft 
advantage of fheir clients to deal in general ex* 
preffions; which might be the rcafon that they 
contented themfelves with repeating the wor^s of 
the refolution, though the current of their evi-' 
dence tended to introduce a very large conllruc^ 
tion of it, and went in faft to prove, that every 
perfon of every defcription, who rented a houfe 
or land of the value of twenty (hillings, had ^ 
right to vote, — The evidence they had produced 
was indecrd admiflible, in as much as it was 
what the witnefles had heard from perfons how 
dt^ad : but it was evidence which ought always 
to be narrowly watched j as in fimilar caufes re- 
fpeding rights of common, or of way, witneffes 
are always brought with eafc on both fides, to 
relate feme converfation with perfons deceafcd, 
thq?- do not know whom, and met together for 
any purpofe but that of difcufling ferioufly the 
right in queftion. As little reliance could bf 
placed on the circumftance that fome had voted 

whofe 
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whc& names do not appear on the rates ^ as t» 

every boro' in the kingdom numbers vote who 

have no right at all : and fuch evidence, if relied 

on, would overturn all rights whatever. — His 

friends on the other fide had made Ibme litde 

conceffion in their argument ; for though Mr* 

Douglas averted a very ftrong hA, that tlie rates 

.were never ufed^ Mr. Lane bad allowed thac 

they might be conTuJtedas a rule for one cla& 

of voters. So he was willing to allow, in the 

language of Mr. Heron, thac the rates were not 

a criterioa never to be deviated from ; for he 

had mentioned in his (iatement, many deCcrip^ 

tions of perfons, who though not adually rated^ 

hads right to vot^. He required no better 

proof of his flatem^it than the evidence of that 

geftdeman^ who fays. That if perfons come int^ 

rateable property, and an eledion takes place 

before the ufual time of rating, they have a right 

to vote. For why (hould be have exprcffed hira- 

tdtf thus, if what is contended for be true; 

that the rating is immaterial, and that pofTefiion 

is enough ? He likewife extends the right to 

diofe who were fraudulently omitted. But why 

advert to a fraudulent omiilion, if it were unne*- 

ceiTary to admit ? Thefe cafes, taken from their 

own witnefs, prove the general rule, that the 

iiate is the criterion, till fome exception can be 

.pointed out. Nay, « TonUinibn^ who fays the 

right 
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right attaches to the occupation of property, h 
found placing his friends in fuch a fituation as 
to entitle them to be rated, and appealing ia 
their ftovur, when they are refufed to be put 
on the rate. His conduft therefore contradids 
his underilanding ; and though he dates thif 
herefy never to have been heard of till the mif- 
fion of the learned gentleman who decided aX 
the poll, and of his friend who was fuccefsfiri 
in argument, a little light of reformation feems 
to have beamed on his mind before that sera, 
when he takes thofe fteps which he thinks ne- 
ccflary to fecure the right. He trufted that the 
evidence for the petitioner, at varknce as it was 
with iffelf, mull be completely borne down by 
that produced by the fitting member. The 
teftimony of Clarke is particularly deferving 6f 
attention, as he has flared clearly the fource 
from whence he derived his knowledge ; he lays. 
That he wa^ the agent of Dr. Wilfon, whom, 
without offence to the other great men of that 
party, he declares to have been the greatefl 
hlui he ever remembered. This champion of 
the party fends his clerk to Derbylhire for certi- 
ficates ; which could anfwer no other purpofe 
than that the certified perfons might tliereby 
get upon the rate, anJ be confequcntly entitled 
to vote. Failing in that attempt, he puts others 
into houfes of his own, in order that they might 

gain 
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gain fecrlements ; which had no other conneAioa 
with the right of voting, than that he knew the 
overfeers would not rate them, ejccept on thofc 
terms. It is not ulual in boroughs tQ apply a 
nick-name to thofe who are good votes ; but 
the witnefs adds, thefe were called Mujbrooms^ 
smd always holden to be bad. 

He was not afraid that any argument could 
be built on the the conduft of Mr. Foftcr, who 
had faid that he canvafled perfons of ail de- 
fcriptions, for a candidate could not be fuppofed 
to difcufs accurately the rights of all he con- 
verfed with on a canvafs, and was eager to 
make as many friends as poffible. Mr. Foftcr, 
however, had acknowledged that the rates were 
produced at his eledion ; and if the proceed* 
ingsof 1699, when it was neceffary to under- 
fiand the right accurately were looked into, it 
would appear that the chief difputes were about 
the forming of the rates ; and that the petition 
of the eleftors came from thole who paid fcot 
and lot. — The evidence then adduced, fully (a* 
tisfied the words of the rcfolution ; for thofc 
who were fraudulently omitted (the proof of 
which fr^d was collefted from circumftances) 
were thofe who ought to pay in contradiftinftion 
to thofe who did pay^ bccaufe they were upon 
the rates. But the conftrudion contended for 
hy fhe other fide renders the refolution tautolo- 

gous. 
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gouS) becaufe k would have i>een enough ixi &i¥f} 
iaidy tbdt all who cAighc ta pay bad a x^bt 10 
Toic ; which words would neceflarUy have coai* 
prehended aii who actually paid^ Hecoijki 
not help rejokmg tliat, in adopting this cox^ 
firudion of the refolution, be Was not de(boyifi|| 
the right of the many to id up that of the few ; 
but preventing a fet of men, from taking advaoi-^ 
tage of their negligence, and profiting by their 
own wrong; for fince the i ithof Gea» II. tber^ 
is no man in Newark who amy not get on th|f 
rat^ if improperly left out, or having done ^ 
he reafonably ought to do, wouldnot be thoiigfaC 
by a committee entided to voteu Ic was Cucelj^ 
unjufl therefore, that after having lain by Shf 
long without contributing to the public bur^ 
thens, thefe perfons (l)0uid row ccone fbtrward 
to claim a public right. If tber» wire an^ 
who, though not on the rate, were in equitjf 
entitled to vote, tliey had been ooticed by th« 
ad above mentioned, and had jufticedc»ie t^em 
by his ilatement, which extemdcd to three clailes$ 
Firft, Thofe who wer6 improperly omitted, and 
had appealed fo the felEons^ Secondly, Tho(# 
who were omitted, and though they had not 
appealed, had done all that the dme would ai« 
low ; and Thirdly, Thofe who came into ratea*^ 
ble pTDipcrty after the rate was made up- — Tl» 
fiatut«> feemed to be fa£kd for the expr^ifs pur^ 

pofe 



pf^t of defiaing thpfe vague limits q( righ]^ 
Wbich the petidoners contend for, and whtch 
Would introduce the greateft abfurdity : for, by 
Mr. Nichols's aft (a) thofe who had paid the rat€ 
ifor five months^ would be excluded from voo- 
ipg ; but by the ftatement of his friends, they 
would be excellent votes, becaiife they Qngkt 
to pay although they inhabited the town but a 
keek. The difficulty which this would impofe 
Kxk the returning officer would be infuppprc- 
able ; for he wcfuld be obliged to try as many 
l^)peals as there were voters ; and though the 
(eiSons niight have decided that aperfon, owing 
XQ hi3 circiimftances, ought not tp be ratedi 
it would be argued at the poll, that the quantum 
bf his property, or the poverty of his circum- 
ftancesj had nothing to do with his right ; and that 
the reality of his pofTeffion was all that was to be 
tonfidered:i— He efteemed it to be a confiderable 
tirciimftance In his favour, that Mi. Dougk^ 
(than whom none was more competent to find out 
to analogous cafe if any fuch exifted) had not 
been able to cite a fingle authority in favour of 
bid argument, and could not pk>ffibly define the 
right which he claimed for the eleftors, who 
were neither inhabitants paying fcot and lot, nor 
potwallers, nor aily other defcription known in 
the law of parliament; On the other hand, it 
was unneccffary for him to argue, that the in- 
dent of Mr. Grenvillc's aft was to fimplify and 

{a) 26 Geo. III. ch. 100. 

^ defino 
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<lefine as much as poflible the rights of eleftion ; 
upon which principle there cotild be no compe- 
tition between the two ftatements ; for if the 
committee fliould be of opinion that the right 
of the borough was fimilar to thofe which de- 
pend on the paying of fcot and lot, it would 
follow that the rate was to be taken as a crite- 
rion, not indeed never to be departed from^ but 
never without good caufe (hewn to the commit*' 
tee. He trufted, therefore, that the comniittee 
would, upon the grounds of found argutaent, 
good policy, and the evidence as produced on 
both fides, fay that thofe only ought to pay who 
were liable to be compelled to pay ; and who, if 
they did pay, could do fo with a legal effeft. 

Mr. Douglas, in reply. 

Said, that there was no caufe where, if the 
judges were determined to catch at particular 
arguments and partial citations of evidence^ 
there might not be a colour for deciding any 
way they weqe inclined; but he was confident the 
committee would take all the circumilances to- 
gether, and allow diat fcale lo preponderate 
which upon the whole contiained the weightieft 
reafons. He had felt himfelf mortified at hear* 
ing his ftatement called unintelligible^ as it was 
not haftily drawn up ; but being intended for a 
matter of record^ had been n:iaturely confidered; 

the 
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the refult of which fhidy was, that it was found 
difficult to explain better in the commentary 
what was fo well flated in the original. There 
was this difference between the ftatements, that 
that of the fitting member contained a very long 
comment on a very (hort text, and would require, 
in its turh, longer comments to explain it. In- 
deed he might fay it was more than elucidating 
the obfcurum per obfcurius ; for it rendered unin- 
telligible what was before clear and perfpicuous. 
He differed with his friend Mr. Graham, who 
thought it the moft material part of the argu- 
ment to explain the charter ; for in his,apprehen- 
fion the charter had nothing to do with the 
queflion, except from the prcfumption that the 
Houfe probably meant to adopt the right as 
conferred by it. Neither was he inclined to ad- 
mit that charters were drawn by conveyancers ; as 
they were known to pafs through the hands of 
the crown-officers, were fubmitted to the privy- 
council, and approved of by the chancellor. It 
had been faid by the prefent great authority in 
that high (lation, in the cafe of Don and LriviSf 
that the worft conftruftion and the laft to be ad- 
mitted is that which rejefts and renders nugatory 
any part of an inftrument. Yet this conftruc- 
tion was adopted by his friends on the ether 
fide, as the only rational one, both in explaining 
the charter and the refolution. As to the firft, 

Xz they 
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they fay the right is exactly drfcribcd as it ex- 
ifts in fcotand lot boroughs, and that the wor^ 
dihfnt vel debehunt folvere are merely uutolo- 
gous. But if it were fo in pure Latinity, what: 
could his friend Mr. Graham fay to the words 
of the refolution, pay or ought to pay, when he 
muft fee that in Bridport and Fowey, whofe rights 
of eleftion were determined about the fametime^ 
and in every other place, where paying fcot and 
lot is the criterion of the right, the Houfe has de- 
fcribed the right to belong to thofe who aAuall/ 
fay fcot and lot, and has taken no notice of thofe 
who ought to pay. He muft contend that this 
cxpreflion which feems anxioufly to fecure the 
right to an additional clafs of fubftantial houfe' 
holders is likewife to be rejefted, not in a tauto* 
. logous chaner, but in a laconic refolution.— 
The rule of conftruftion which he adopts is, that 
the words S^ui folvent aut contribttent, vel foU 
ven aut contribuere debebunty only exprefi fcot 
and lot men in future times ; but then the pre- 
fent icnfe muft be taken ro conftie the right to 
thofe who paid when the charter was accepted, 
though an eleftion might not happen for years 
after ; and upon this plan all the refolutions arc 
impcrfccl, as they only declare the right to be in 
thofe who pay fcqt and lot ; whereas they (hould 
add, cr thofe who fliail pay at die time of any 

futuie 
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toure elcdion. On the other hand, the con- 
ftrudion for the petitioners is recondleable with ' 
the words of this and other refolutions, as it 
extends -the right, Firft, To thofe who do pay, 
becaufe they are on the rate ; and Secondly, To 
thofe who on a fiiture and more accurate dif«* 
cuffion of their circumflances, (hall be admitted 
to pay, and by procefs be c<HnpeUable to pay what 
they ought to have paid at fiift. As to the 
philological difeuffion of the word debtOy th« 
fenfe of the verbal noun has been applied to 
the verb. But Stephanus gives many fenfes to 
die word, by which it will appear, that it not 
only imports a duty, quod exigi pot eft y but alfo 
an inferior obligation, as in the phrafe debuk 
Hfoffe^ It is frequently fynonimous to the Greek 
|tt^ and nierely figniiies fomething future^ 
«s the French fay Je dots diner^ Ih the exn. 
|»*ef&ons from Plautus, Dehetis velle qua wlU- 
iHus, and hie nefcio quid boni debet ejiy therfe i& 
furely no idea of the compulfion which attends 
a juftice^s warrant. The word auSior might juft 
M well be applied to augeoy which has twetafy 
different meanings ; or the Terb cen/eo be con- 
iined to the meaning of cenfor; and no one be 
-allowed to think except thofe who filled the office. 
It cannot be proper to refort to the claffics to ex- 
plain Law Latin, any more than to the works of 
Racine and Voltaire to eonftrue Littleton*s Te- 

X 3 nures} 
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nures ; the rule is rather to conlider how an 
£ngli(hman» who was a bad French fcholar, 
would exprefs himfelf in that language. Their 
conftru&ion was alfo at variance with itfelf ; for 
Mr. Graham extends the claffical (enfe of the 
word debitor esy to thofe who are fraudulently 
omitted from the rate, or who come into rate- 
able property after thb rate is made up ; and adds» 
that as at that time they had no legal mode of 
redrefs, the charter might mean to fecure their 
right to vote. But it i§ evident that, if their 
names were not on the rate, they could not be 
compelled to pay ; and were not therefore debt- 
ors from whom the rate could be exaded, 
which his definition requires. But bad as this 
rule of conilrudion was, he would admit that 
uf^e was a more improper rule, provided the 
j-efolution itfelf was' unambiguous; he had 
therefore reforted to it only as a modeofde^ 
fence, fuppofing that the other fide would apr 
pieal to it. This difference was certainly obfervable 
between the two claiTes of witneffes, that thofe 
for the fitting members came to narrow the right, 
and confequently to render their franchifes more 
valuable ; whereas many of thofe fi^r the peti- 
tioners come to extend it 2^ain(l their own in- 
tereft, and many were unconcerned, and there- 
fore impartial. He could not help obferving, 
that it was ftrange that Mr. Brough, who took 

the 
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the poll in 1780^ (hould have fo bad a recol* 
leAion as not to remember, whether the rates 
were ufed. They were looked upon to be a cri* 
terioHj fays he ; but whether they were ufed as 
fuchy he cannot tell. But could they either have 
been looked upon^ or ufed at all, when two 
hundred and fourteen voters polled, whofe 
names were not contsdned in them {a) P The 
prefumption is fair, that as many would appear 
to be omitted in the years 1751, 54, and 74, 
were the rates of thofe years to be found. As 
to Dr. Wilfon's condud, it was eafily explained^ 
from the very circumftance that thofe perfons 
had been fraudulently kept from the rates,, and 
a confequent lettlement for fo long a time : for 
they might naturally to wifh tq remain, in their 
old age, in ;hc place where' they had fpent their 
manhood, and infift, with the DoAor, that h^ 
(hould procure them to be rated before they' 
cared to vote for his friend. The whole evi* 
dence had proved, that the rates were made in 
fraud of the law, as only thofe ftrangers were 
rated who brought certificates, or had fame other 
means than the rate of gaining a fcttlement in 
fpite of the parifh officers. This in the Weft- 
minfter cafe, had been allowed to be an indid- 
able offence, in as much as it was a fraud on the 

(a) At that ele£lion 767 polled in all. 
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poor of the parilh where the raie is fo made ; « 
hardOiip upon the individual^ and hispsrtflv 
which has a right to profit by a fubfequent fet*- 
iien:^nt^ and a dired viohition x^ the ftatute, 
43 fihzabech, which dircKfts the tax to be levied 
Qn evci7 iahabitant, and every occupier of 
iands and houfes. The committee would not 
therefore be difpo&d to countenance fuch rates^ 
merely from the argument, that there m^t be 
W^ appeal at the. expence of thirty or forty 
pounds from overfeers, who were known to be 
generally the tools of others, tojuftices who wert 
known fomedmes to interfere in politics ; dio* 
it was true, that if tliofejuftices, fome rfwhom 
probably figne^ the rate, could be [nrevsuled 
upon to ilate a fpecial da(e, the inhabitanlt 
migto have their caufe argued by all the King^ 
couttfei J and after a dilburfement of five htm^ 
^cd pounds, might gain the privilege of vo- 
ting for twenty fhillings. He fliould not i*epeat 
thofe arguments which had been urged almoft 
^d naufeam^ that returning officers, who were 
fwom.tp do their duty, had Certain judicial 
powers entrufted to them by the conftiturion ; 
•^nd he thought their jurifdidion, lubjeft as it 
was to an appeal to the delegated committees of 
xhe.HQuie of Commons, preferable to the other 
he had juft ucfcribed, where the obligation of 

an 
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fn oath was not impoTed^ The evidence before 
the prefenc cocnmicteey and that of 1699, efta^ 
bliflied the. cuftoni of the place to rate all pro* 
pcJrty, though under twenty fl\illings a year. It 
might perhaps be a matter of prudence, and it 
had been proved to have been a matter of a^ree«» 
mebt, not to rate lefier fums ; as the peribns rated 
would probably pay with one hand, to receive 
with the other. But die queftion of expediency 
was not now agitated, and the obfervation could 
not apply to this borough, where every houfc 
bore that rent at lead, to which it was cafto- 
mary to extend the taK. 

The committee, after deliberating, informed 
the counfcl, that they had come to the re(blu- 
tion, hereafter mentioned. Upon which, dae 
coimfel for Mr. Paxton and the deftors, de- 
clined giving them any farther trouble. 

On Tuefday the 2 2d of March, the com- 
inittee informed the Houfe, by Mr. Henry Ho- 
bart, that upon the ftatement delivered in by 
the counfel for the feveral petitioners, they had 
determined (a)y ' / 

Thai the right of eleftion, as fet forth in the 
(aid ftatemeqt, i§ not the right of eledion for the 
Yaid borough of Newark. 

(a) For the ftatements, fee Sufra^ page 274. 

That 
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That upon the ftatement delivered in by the 
counfel for the fitring members^ the faid com* 
mittee had determined. 

That the right of eledian, as fct forth in the 
faid ftatement, is not the right of eledion for 
the faid borough of Newark. 

That the faid fele^t committee having duly 
confidered the faid ftatements, and the evidence 
adduced before them touching the right of dec* 
tion, had determined. 

That the right of voting for members to ferve im 
parliament for the borough of Newark^ in the 
county of Nottingham, is in the mayor , aldermen, 
and all the inhabitants paying fcot and lot within 
the faid borough. 

That the faid feleft committee have alfo de* 
termined. 

That William Crofby, Efq. is duly eleftcd, 
&c. Alfo, 

That John Manners Sutton, is duly eleftcd, 
&c. And alfo. 

That the petition of William Paxton did 
not appear to the faid fele6t committee to be 
frivolous or vexatious. And alfo. 

That the petition of the ele<5lors, in his be- 
half, did not appear to the faid committee to 
be frivolous or vexatious. And alfo. 

That 
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That the oppofition of the faid William Crof- 
by and John Manners Sutton, Efquires, to the 
iaid feveral petitions, did not appear to the iaid 
feled committee to be frivolous or vexatious. 

And the faid determinations were ordered to 
be entered in the journals of the Houfe {a). 

(a) See. the votes of this date. 
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V. 

THE 

CASE 

Of the BoftOVOB of 

DORCHESTER, 
In the Conaty of Do&iaf. 



The Committee was diofen on Thurfday, the 
7th of April I79i> and confifted of the followiDg 
members : 

Right Hon. Henry Dundas, Cbmrman; 
^ Jos. Randal Burch, Efq. 
William Mills, Efq. ' 
Tohn Wm. Egcrton, Efq. 
Barne Barne, Efq. 
William Praed, Efq. 
R. S. JVIilnes, Efq. 
F. Annefley, Efq. 
H. Burrard, Efq. 
Vifcount Downe, 
Vifcount Valletort, 
Right Hon. Thomas Steele, 
Earl Wycombe. 

Nominee of the Petithner^ 
Sir Gilbert Elliot, Bart. 

Nominee of the Sitting Member^ 
John Anftruther» Efq. 



Sitting Members^ 
Francis Fane, Efq. Hon. George Damer. 

Counsel for Mr. Damer, 
Mr. Graham, Mr. Gibbs. 

Petitienersf 
I. Hon. Cropley Afliley. 

Counsel, 
Mr. Douglas, Mr. Dallas. 

2. Eledors in favour of Afhley. 

Counsel, 
Mr. Wilfon. 



( 3^9 ) ' 



THE 



Of the Ro ROUGH of 



DORCHESTER. 



THE petitions dated. That Robert 
Lambert, the mayor and returning of- 
ficer, had rejefted many legal votes tendered 
in favour of Mr. AQiley, and had admitted 
many perfons to vote for Mr. Damer who 
had no right. 

There is a refolution of the Houfe of Com- 
mons, of the 1 8th of March 1720, in the fol- 
lowing words : 

" Refolved, That the right of eleding bur- 
♦* gefies to ferve in parliament for the borough 
" of Dorchefter, in the county of Doifet, is in 
^* the inhabitants of the faid borough paying to 
** church and poor, in refpedt of their pcr- 
" fonal eftates ; and in fuch perfons as pay to 

** church 
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** church and poor, in refpedt of their rod 
** eftates, within the faid borough;*' 

Mr. Douglas,' 

For the petitioners faid. That the numbcri 
for Mn Fane, whofe feat was unimjifeached^ 
were 162 ; for Damei" 103; and for Afhley 78 : 
fo that upon the poll there was a majority of 
25 for Darner ) but that 38 had tendered fof 
AlbleyV which if added would maj[:e his meiti- 
bers 116; anid eight were improperly admitted 
to vote for Darner, which if dedufted would 
leave him in a minority of 21; 

The principal queftion meant to be agitated 
related to an objeftion taken at the poH, which 
prevailed with the returning officer to rejeft the 
38 votes tendered for Mr. Afhley. The objec- 
tion was not novel ; it was felied upon m the 
year 1 7 7 5 (^) 1 at which t inie ir was alfo contend- 
ed that the words of the refolution, giving the 
right to fueh perfons as pay to church and poor 
in refpeft of their real eftates, do not extend tt 
to all perfons who pay in thai refpeft,^ but only 
to thofe who refide upon their property : the 
confequence of which would be, that as there 
is no real property in the borough except houfes, 
the right would in efFed be the fame as In 

{a)' Sea z Doug. 347. Cafe of Dofcheder. 

fcoi 
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fcot and lot boroughs. His friends on the other 
fide might perhaps iay that they are not to be 
blamed for attempting to liarrcm the right in 
oppofition to die general words of the re(blu- 
tion^ for that their conftruflion of it flows 
From the operation of the law itfelf ; and for 
this purpofe it will be faid that the ftatute of 
Elizabeth, which regulates the poor rates, im- 
pofes die tax on the occupiers of houfes and 
lands, and that the owners, as fuch^ cannot be 
compelled to pay* They will thef rfore argue 
diat the Houfe of Commons, when it deter- 
mined the right to be in fuch as pay, muft ne» 
ceffiurily have meant (uch as are bound to pajr 
ih law. But though it is true that the landlord's 
name cannot appear as owner upon the rate, 
it is equally true that if he cbufes to pay the 
tax, the payment is legal ; and any officer who 
refufes the money tendered by the landlord, wift 
be liable to be punilhed. The queftion was 
tried in' a caufe from this very borough {a) 
fcortly after the decidon of the committee in 
cheyesfr 1775, as preparatory td another con- 
tefted eledion ; whidh is the rime that the care 
of the poor is ullisflfy produftive of thefe great 
fetertions. The ov4rfe«3 in that cafe rcfufed 

(n) King againft Couzens. Doug* Rep*, in K« B. 

Y to 
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to receive the rate from the grandfon ef the 
landlord of a particular houfe, becaufe he tea* 
dered it for his grapdfather the owner, when the 
occtrpier was rated ; upon which two juilices» 
.wh« were prefent, figned a warrant of diftrefs 
upon the tenant* But their conduft was feverely 
reprobated by the court of King's Bench, who 
would have granted an information againfl them 
if the affair had not been compromifedw-^Lord 
Mansfield {aid. There was no excufe for the 
juftices ; and that ** tbej muft have a£ted with 
*^ a view to make a point to ferve the purpofe 
" of an ekdion.'* His Loidftip adds, " In 
'< many pans of England the landlord pays 
*^ the tax for the tenants ^'' and it was fwom in 
that inftance^ that the lapdlord had paid 28 
rates s a proof of the ufage of the place, which 
will not eicape the committee^ The cuftom is 
^llyjuftified by reaibn; forthe tax falls uld« 
inately upon the landlord, becaufe it diminiflies 
the value of his property, though it is directed 
to be levied on the occupier, becaufe he is the 
inofi: pllenfible perfon. — He was of opinion^ 
:that there is no atnbfguity in the refolution ; but 
if the committee (hould be of a contrary opi- 
jkioiif the ufage of the place woiUd be found 
to be in his favour : for he fliouid be able to 
prove that in the years 1700, 5, 10, 13, ao, 
22, 34, 51, 68, and 74 ; at all which periods 

there 
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mete were contefts in the borough, owners of 
landed property who were not occupiers had 
voted, particularly in the contell of 172a J 
which gave rife to the refolution. The rates in 
this borough are made in a particular fornix 
which originates from the nature of the right 
of eleftion. They are divided into two parts ) 
the firft of which contains the names of the 
0ccupier$ of landed property (for they follow 
the words of the ftatute of Elizabeth); the fe- 
cond, thofe who pay to ehurch and poor in re- 
lpc6k of their perfonal property. In the firft 
divifion of the rates, the manner of rating has 
varied. Sometimes the houfe is mendoned^ 
without the name of either the occupier or land^ 
lord. Sometimes the name of the owner ap* 
pears, which is not meant as rating him, but 
as defcriptive oi the tenement t for inftance 
thus, " Clapcott" (the owner's name) *« in pof- 
" feffion of Gillet." For Gillet is the occupier) 
he is the perfon rated ; and if he had paid the 
tax, it would hardly be contended that he would 
not have gained a fettlement t yet the landlord 
will appear to have voted> becaufe he aftually 
paid the tax. Sometimes the entry appears 
thus : " The occupier of A/s garden," or " of 
•^ the Crown Inn/' Here it will not be faid 
that A. or the landlord of t}ie inn were rated ; 
Y 2 and 
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and yet they voted. At other times the mm 
ijs thus a£kSj&i : " The houfe in pofie(So|i qS 
*^ A. B. — fo much ;" or " the occupier of the 
** houfe in poiTefiioa of A. B." which is a fin? 
guhur ej^preiSon. Yet in thefe inftances the 
landlords alfo voted* There are three parifhes 
\fi the borough ; in each of which the rate isi 
thus divided : The rate of St. Peter (one of 
the pari(faes) for the years J719 and 1720 is 
VAf buf the two others are extant ; and by a 
compariibn of them and the poll, it will ap^ 
pear that^ at the ele<^ion of lyzo, many 
owners not occupiers voted; which, together 
with the proceedings had before the ({oufe, 
would efiabliCh the conftrudion he put on 
the refbhition, if it were as doubtful as be 
thought St to be clear and unambiguous. The 
&me u&ge. wouki be proved to have obtained 
fince, by i fimilar comparifon of the rates and 
polls of the fubfequent ele£lions. 
r Mr. D^iglas having fini(hed, a queftion arole 
betweeo th? counfel, as to which party fliould 
give the* fii:ft evideace; and confequently be en- 
tided to .tlie reply. » The counfel for the peti* 
tioners laid, they would not relinqjaiQi the right 
of giving evidence to affirm the refolution, if 
the committee thought it ambiguous. But the 
wunfel for the fitting member^ faid, there wa^ 

as 
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as yet no queftion raifed ; which could only 
strife whea ihey (hould avcn the refolution to 
be equivocal which would cntide them to be^ 
firft heard. This was decided by the commit-^ 
cee refolving that evidence ought to be adduced 
to explain the refolution : in confequence oi 
which Mr, Douglas proceeded with* his cafe. 

The ftatements being delivered to the clerk^ 
they were found to be nearly m the fame words, 
and echoed the refolution (a). Upon whith ic 
was obferved by the committee, that if the/ 
fliould decide either was right, the queftion of 
the right of voting might ftill arife again. Bdt 
it was anfwered, that the parties might give in 
what ftatements they pleafed ; but the commit- 
tee might report the right to be different fromt 
both ftatements. A proportion was then made 
by the counfel for the petitioner, that the gene- 
ral queftion of right ftiould be firft argued; and 
they faid the committee might direft this to be 
done^ though the other fide ftiould not con- 
fent. The Bedfordfliire cafe, after the general; 
cleft ion in 1784, and the Steyning cafe lately, 
were quoted as precedents in point. To this 
it was anfwered by the counfel for the fitting 
member^ that they had a right to have the^ 

«) Sec the report at the end of the cafe. 

Y 3 whole 
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wbftle cafe of their adveHkries difclofed to them, 
before they ought .to be called upon for their 
anfwer ; and alfo to make the whole of thek 
defence at once. That the Bedfordfliire cafci 
was almoft the only inilance where a comininee. 
J^ad required the counfel to condud their caufe 
in any manner contrary to their own inclination^ 
And that a ftriking inftance of the right of a 
party, to refill this application, occurred in the 
impeachment of Mr. Haftings before the Houfe 
of Lo^dsv. They mentioned (bme bad confe- 
quences which might follow, from the mode 
pow pointed out to the committee, whofe time 
might be confumed in the difcuffion of an ab-. 
firaft queftion, when perhaps no cafe could af- 
terwards be made out to which their decifion 
would be applicable. And upon this principle 
any one who wifhed to fpeculate in a maiden 
borough had only to prefent a petition, and 
procure the opinion of a committee on the 
queftion of right ; which would be extremely 
f exatious (p (he other party, and could not be. 
^Igreeable to members of the Houfe of Comr 
mons. 

Tlie committee took time to deliberates and 
decided, that the counfel were to difcufs the 
queftion of right before they proceeded to other 
pons of the cafe, 

EVIDEIICE. 
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Evidence. 

The poll of 1790 was produced by th^ re- 
turning officer; alfo the polls (or adnuffiUe copies 
cf them) qf the years 1705^ 10^ 139 20» 22^ 
34> S^9 68» and 74. The i^ents weredireded to 
compare thefe with the correfponding nites» and 
to make their report to the committee. 

The origimd petition in 1720, was product 
by the officer of the Houfe : it dated the im- 
memorial right of eleftion to be in the inhabi- 
tants paying to church and poor, in refpeft of 
their perfonid eftates ; and in all perfons paying 
to church and poor^ for or in refpeft of any re^ 
eftates they are feifed or poiTeffed of, within the 
. borough, k then charged the mayor with 
admitting none but whom he chofe upon the 
Tates» and f«fiering many to poll merely becauie 
they were raced, while he excluded many own* 
ers of landed property who paid die tax, be* 
caufe their names were not on ^ rate. The 
report on the 1 8th of May was read : then the 
petition of the 19th of OAober, 1722: the 
report of the 1 3th of February in the (ame year; 
and the entries of 1775. The minutes of the 
committee of 1775 were next produced^ and 
the deaihs of John Bond and John Pitman bet- 
ing proved, the evidence they gave before the 
committee was read. 

Y 4 Mr. 
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Mr. Bond had been recorder of Dorchcftcr 
twenty years. He iaid Demais and John Bond^ 
his relations, voted m l^^^. They had pro* 
perty in laxidfi and boufes which came to him» 
but never Jived there fince they i^ere ac (chool. 
Being aiked as to his apprehenfion of the right? 
he iai4 be never wa^ at a conteftcd ele&ioa^ 
but has frequently beoi in the borough at other 
times, ^and alvvays underftood that /i&^oee;;f^^</ 
real property ^ rated and paying, have a right to 
vote. On his crofs-exatnination^ he faid he 
had declared, (ince he bad been recorder, that 
the rate <;oukl be regularly laid only on the 
occupier. 

On the other hand, John Pitman faid, be 
faw the poll taken in 1720: be wasfeventy-. 
eight years old^ He declared, that after that 
tioie, it was thought only thofe who paid (cot 
and lot had a right to vote. There were not - 
above two or three out* voters. But on being, 
queilioned as to ten or twelve particular voters, 
he acknowledged th^t he did not know of their 
having lived within the borough. Tbe refo- 
lution of that committee was, " That fuch per- 
" fons who pay to church and poor in refpeft. 
** of their real eftates within the borough of 
" Dorchefter, in the couity of Dorfet, thoygh 
" not inhabitants or occupiers, were entitled to 

*^ voce. 
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'^ vote at the laft eleftion of burgeflfes to ferve 
«* in parlijunept for the faid borough/* 

Three per&ns delivered in a paper, con* 
tainiog an account of the comparifbn of the 
different polls with the tate-books of the re« 
fpeftive years {a) ; which was then propofed to 
be read, to (hew how many owners had voted in 
refpeft of having paid the rates that had been 
aiTefled on their propeny ; but the committee 
propofed to refer to the ftatement only when the 
arguments of the counfel fliould allude to it. 
Thefe perfons were then examined as to the 
method they obferved in making the lifts. They 
faid, all the names given in were found on the 
rate for landed propeny. If A. B.*s houfe was 
lated> they looked through both rates to fee if 
A. B. was rated by name in either ; and where 
they found he\#as rated for other property 
(of' which {everal4hftances occurred) they did 
not mention him, as he might have voted 
in refpcd of other rates. They did not re- 
coiled any inftance of a perfon's being rated 
both as owner and occupier. If the fame pcr- 
fon's name appeared feveral times on the rate, 
as owner of different houfes (a few inftances of 
which occurred) they only wrote his name once. 
—The rate-books of the parifti of St. Peter 
were miffing till the year 1734, and therefore 
could not be infpefted. 

{a) See the refult of the comparifoD at the end of the cafe. 

One 
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One of thcfe gentlemen, on his crofs-exami« 
nation, admitted that the firft voter who ten- 
dered and was rejeded, faid he voted in ri^t 
of a houfe which was rated. But being afked 
whether he perfonally was rated, he did not 
fcem to underftand the queftion till it was rcn 
peated by the council for the petitioner. 

The evidence being finilhed, 

Mr. Dalla$, 
In fumming it up obferved, that the refolq. 
tion coniifted of two diftinft branches: the 
firft, it was s^eed, required two qualifications 
in the voters, inhabitancy and paying to church 
and poor. — As to the fecond member of the 
refolution, the qualifications are likewife two, 
but a difference is obferv^ble in the terms of this 
member of the refojutionj xhtv^ords, fuci petr 
fons beii^ fubftituted in the pUiCe of iubabitants^ 
by which it is but rational to fuppofe the Hou& . 
meant p d^cribe a different qlafs of p^ons 
paying the fame tax. The terms fucb perfons 
who pay to church and poor^ in (heir plain and 
popular fenfe undoubtedly extend to all who. 
pay ; and he would afk the committee, whether 
if the Houfe had meant to coqfine the right to 
thofe who were either rated or liable to be cated, 
it would not have fo exprefled itfelf ; or if it 
had meant to refer to the ftatute of Elizabeth, 
whether it would not have introduced the word 

occupier 
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pectfpier into the refolution, inftead of a more 
geoeral expref&on. The Houfe was at that time 
called upon to decide upon the ancient imme- 
morial uf^e of the place, and' cannot be fup-^ 
pofed to have referred to what was compara- 
tively a modern law, as influencing a cuftom 
vhich had exifted for centuries before. But if 
the words of the refolution were thought from 
their generality to be ambiguous^ the three bed 
rules of conflrudion would be, to confider, 
Firft, The ancient ufage of the borough ; Se- 
condly, The circumftanees of the cafe before 
the Houfe in 1720 ; and Thirdly, The cuftom 
of the place fince. By an examination of the 
rates, it will appear that formerly, in point of 
iaAthey were aflefled on the owners, though 
they ought to have been levied on the occu- 
piers. In 1 700, Clapcott (an owner) was rated 
for his property in the pojfejfion of Gillet j at 
the poll of 1 700, Gillet does not appear to have 
voted i whereas Clapcot?, whofe name does not 
appear a fecond time on either rate, did vote. 
In that year fifteen owners voted, who are rated 
in a fimilar way. The fame number appear to 
have voted in 1705 : twenty-one in 17 10, and 
twenty-four in 1713. So that it muft be con- 
tended that thefe feventy-five inftances are ufur- 
padons ; though it will be difficult to affign a 
reafon for their pafiing unnodced, efpecially in 

1720, 
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^7^0, when fomc alfo voted in the fame way, 
who woiild haire been complamed cf^ if it was 
thought that they had no right to voce. 

As to the conteft of 1 720, three things were 
worthy of confideration, the poll, the petition 
wd evidence, and the refolution. As to the 
poll, befide^ the circumilance that (a) A. B« 
voted when the entry on the rate was the oCcu^ 
fter of A. B.'s garden; fTilUam Speke^ the pe- 
titioner, is proved (by Pitiman in 1775) (^) to 
have been an out-voter, or non-refident owner, 
though the witnefs was called to cftablifti the 
contrary pofition. Pittman alfo acknowledges, 
tiaat ten other out-voters appeared on the poll. 
The petition was confcqiiently prefented hf in- 
habitants, and owners not inhabitants, who 
agree in their mutual claims, thougK it would 
have been the intereft of each clafs then, as well 
as now, to confine the right to itfelf. And it is 
remarkable, that their ftatement of the right 
is adopted almoft verbatim by the Houfc (r), 
fo that it muft be contended, that the out-voters 
who joined with the inhabitants, alfo referred to' 
theftatute of Elizabeth $ which would have been 
abfurd, as that ftatute would have deftroyedth e. 
right they claimed. 

(^ Awnfliam Churchill. (i) i Doug. 3 $6. 

(r) See the petition 19 Journ. p*353, and i Doug. 356. 

The 
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The petition in 1720 being read, it ftatcd 
the right nearly in the words of the refolution, 
and conti^ined a charge againfl the mayor that 
he admitted whom he chole on the rate, ex- 
cluded feveral perfons improperly, and rejeded 
many owners of landed property who paid to. church 
and poor y merely becaufi they were not on the rates. 
From this petition, Mr. Dallas faid, die com- 
mittee would obfcrve that the right was claimed 
by the owners ; for that is the defcriptlon which 
one clafs ot the petitioners give themfelves: 
and though there is a charge of mifcondui^ in 
not admitting feveral perfons on the rate, that 
muft refer to fuch inhabitants as ought to have 
been rated for their perfonal propeny ; for the 
owners of landed property complain that they 
were rejefted on what they ftace to be a frivolous 
ground of qbjeftion, viz. becaufe their names 
did not appear upon the rate. The petition is 
therefore fufficiently unambiguous ; and as the 
HoVlfe feated Mr. Janfon on thofe votes which 
the petidoners complained were improperly re- 
jedked, it is apparent that the Houfe muft have 
adopted the fame idea of the right as was ftated 
in the petition ; which is exaftly the right con- 
tended for by Mr. Athley. It is alfo a ftrong cir- 
cumilance, that at the very next eledtion, which 
happened in 1722, William Speke, the former 
champion of the out-voters, prefents himfelf, 

and 
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and is admitted on the poll. There aie befides 
cwenty-lix other»> who appear by the rate to 
have voted as owners of houfes ; and twenty- 
one are found on the poll, whofe names do not 
appear at all upon the rates, either as occupiers 
or owners. Here were therefore near 50 perfons 
who, it muft be faid, were admitted in the teeth 
of a refolution pafled but two years before. 
The fame obfervation applies to the fubfecjuent 
eleftions : and Mr. Douglas in his report of the 
cafe in the year 1775, dates, that die ufage 
fince 1720, was admitted to be in &vour of 
the out^voters. At that memorable period, the 
di{pute was exa6kly as now, between the out-voters 
and inhabitants. The latter mud from the na^ 
ture of their claim have maintained that the 
rates were the criterion of the right, while the 
former muft have contended that they had no- 
thing to do with it. But the committee muft 
have concurred with the owners when they de- 
cided in favour of the fitting member. Indeed 
were the rates t6 be adopted as a proof of the 
right of the owners of landed property, they 
would be placed in a very hard (ittiation ; for 
they would have a right to vote by a refolution 
of the Houfe of Commons, without havmg 
any means of enforcing that right, as they could 
not compel the overfeers to put their names on 
the rates*. Mr. Dallas farth^ fubmitted to the 

com- 
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committee, that the cafe of the King againft 
Cbuzens, ought to operate in his favour. — It 
was apparent that the juflices thought the right 
of voting attached to the payment of the mo- 
ney, which was the caufe of their refufing it ; 
and^|l|at circumftance could not have efcaped 
the judges of the King's Bench, who, from what 
fell irom Lord Mansfield, muft have been of 
the fame opinion. 

Mr. Dallas having finished, Mr. Wilfon of« 
fered to addrefs the committee on behalf of the 
eleftors ; but the committee, after acknowledge 
ing that the liberty had fometimes been granted, 
was of opinion that two counfel only ought to 
be heardon the fame cafe : and obferved^ that 
a year was allowed for an appeal, princips^Uy in 
order that the eledors might have an opportu- 
nity of litigating the queflion of right, if they 
thought proper to do fo.— The petitioner's cafe 
being finilhed, 

Mr. Graham, 

On tlie part of Mr. Darner faid, that if the 
fuccefs of this important part of the cafe were 
to depend oa exertions of induftry and ability, 
he Ihould be apprehenfive for his client; but 
he felt himfelf emboldened when he reflected 
that the conftrudion he (bould put upon the 

refolu^ 
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refolution led to the eflabtUhment of a tig^ 
perfedtly clear, juft, and agreeable to the con- 
ftitution of the country : whereas that which his 
friends on the other fide contended for, was not 
only difficult to be defined, and anomalous 
to any thing before heard of, but likewife open 
to, and in truth inviting fraud. He obferved, 
that it is a general rule in conftruing an ambi^ 
guous fcntence, to conOder attentively th« 
leading features of it, if any fiich cxift. The 
refolution of 1720, undoubtedly' pointed out 
two diftinft clailes of voters 5 but the em- 
phatical words of it were the paying t$ church 
dftdpoor, which Mr. Douglas had cohgrattih^ 
himfelf on not being obliged to confine to 
thofe who were on the rates, forgetting that this 
was the conflant rule in fcot and lot boroughs* 
In thofe boroughs the defcription of the right 
is nearly fimilar ro that under dtfcuffion. Yet 
in them, the rate is^ generally holden to be proof 
even of the liability to pay; a (hiking inftancd 
of which occurred in the Newark cafe, where, 
though the refolution exprefsly included thofe 
who ought to pay, a cortimittee of the Houfe of 
Commons determined to coniider the rate as the 
criterion of the right to vote- Nay, in Dor- 
chefter, that rule is allowed to apply to the firft 
clafs of voters, the inhabitants. Why fhoutd it 

not 
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not extend to the fecond alfo > The reafon 
afligned is the aflumption of a faft which does 
not exift, namely that there is no property in 
the borough but houfes 5 for the firft inftance 
that occurs on the rates is a garden, which may 
be the fubjeft of occupancy though not of in- 
habitancy. Why therefore may not the Houfe 
have imagined that the words Jucb owners of 
landed property (taking that to be the fenfe of the 
refolution) might have a fubjeft to fatisfy them, 
and on that account have required that thofei 
owners fliould pay the poors rate, knowing that 
to pay they muft occupy their property. The 
Houfe may have omitted the inhabitants in the 
latter claufe purpofely in favour of occupiers ; or 
to prevent difputes about houfes, which (though 
their owners had contributed to the tax) might 
be in a ruinous fituation, or left under the care 
of fervants, and therefore denied to give the 
right of inhabilancyy tho' ftill the owners as oc* 
cupiers were liable to be rated. But then it is 
faid that the Houfe of Commons muft have 
known that the owners could not appear on the 
rates as fuch ; and thereforcr the latter part of 
the refolution could not relate to owners inha- 
bitants, or refer to an aft of parliament pofterior 
in date to the commencement of the right of 
eleftion. The fame argument was urged in the 
cafe of Milbourne Port ; and, from its novelty, 

Z mad^ 
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nukie a momentary impreffion. It was repeated 
in the Peterbc^rough cafe^ but h4$ received a 
iatifrfe^ory aafweir from Mr. Douglas, in a note 
in his 4th vol. p. fto ; jn wlMch be gives manf 
inftanccs of bcNTouglis where the right of thoie 
who claim to vote i% decided by a reference to 
the poor rates, though the rights qf dedioa 
Pde faid to be pfefcriptive, and to derive their 
validity from immemorial ufage. And the com^ 
mittee know that though thefe boroughs are 
laid to have immemorial rights^ in contem« 
platioQ of law, in reality many of them were 
conferred at a kte period of our hiftory* Had 
the Houfe of Commons faid that the r^hc 
was in thofe who paid to church and poor pre- 
vious to the ftatutes of Elizatbeth^ it muil have 
attached the right to a mere voluntary payment 
which might be made or withheld at pleafurej 
for Dr* Burn, who has given a very accurate 
account of the ancient mode of fupporting the 
poor, (hews diat they depended upon voluntary 
donations ( and that there was no oompulfory 
tax upon either real or peHbnai property for 
their fuftena^ce. It is incredible therefore to 
fuppofe that the Houfe meant to fay that alt 
(hould vote wlio might throw a penny into the 
poor box before an eledion, and aflert that tfoejr. 
paid that, in rcfpedt of their real eftate. But 
if tl)e ftatutes of Elisabeth are to be referred to^ 

the 
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the aesi^er of landed propchy is cbe perfoii 
who pays the rate. Aivi to fay chat the rat 
niltimacely falb on the kndloitl, and that di«re«- 
^c he OQght too vote^ proves to ip^uch ; as 
upoir that principle the landlbrd ought to Vote 
in all fcot and lot boroughsL — ^iThe own^r when 
he n^es a leafe^ has in izt* only a rererfiorary 
interdd, which is not th^ fubjedb df taxation! 
The immediate t&afe is in the tenant, and there- 
fore any payment by the landlord is voluntary; 
in as much as he cannot be compelled to mak^ 
it, and in cont6n^>lacion of law is a payment^ 
not for himfelf;, but for the occupier. The sm^ 
fwer tt> this argumenc fetms to be, that if th^ 
Houfe cf Commons h*d m^m to refer to th^ 
fiatutfis of Elizabedi, it would have intrdduced 
the word occupiers into the re(blution« But k 
JBtay be fuppolbd Vrithout throwing any imptH 
tfltion on the v^i£jom of the Houfe^ that the 
technical words of an ai^ of parliament did not 
occur^ nor ivai it ncceiTary to fpecify who wai 
to pqr> according to the operation of the aft i 
for the reibiotions in fcot and lot boroughs d6 
not enumetace the pati&n, vicaki, and every oc- 
cupier of land, honies, tithes, and miiies, whd 
ve enomeratod in the afh H a difier«nt con- 
ftraftion were put oil the refolution, the ton- 
Sequence would be^ that every hou(^ in Dor* 
defter would fumiih two votes at leaft ; becaufe 
Za th^ 
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the owner might by paying the rate in refpcft of 
bis real property daim to vote ; while, the oc- 
cupier would have a right to vote as an inha- 
bitant paying for his perfonal property. Nay, 
fuppofmg a man to have ten daughters coparce- 
ners of one houfe, all of whom marry, their 
hufbands would be entitled to vote ten times for 
the fame premifes ^ for the fplitting ad, as it is 
called, would not attach upon this cafe, as it 
aims only at occafional conveyances of fplit pro- 
perty ; whereas the defcent of property is an 
operation of law, and it could not be faid 
that a man. got ten daughters, or that they mar- 
ried, for occafiooal purpofes. Another ruinous 
cohfequence would be, that the inhabitants would 
be out-numbefed by any perfon of large pro- 
perty, who, by the help of an aftive fteward (he 
did not mean to infinuate that the circumftancc 
had lately happened) would bargain with his te- 
nants, that he (hould pay the tax ; and then the 
property might a fliort time before an eleftion 
find itfelf tranferred to a number of his friends, 
whofe intereft (if they had any) would be kindly 
managed by the great man's fteward, and who 
would be fent to the poll without knowing 
where their property lay. — Siippofe the tenant 
had at firft agreed not to pay the tax, but af- 
terwards fenfible of his intereft, were to break 

his 
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W^ agreement. Nothing could diveft him of 
his right to vote ; and all the owner could do, 
would be to take care to be more alert next 
time, and to tender the money before his tenant. 
The right would thus fliift from the land- 
lord to the occupier ; and the overfeer might 
cafily manage to receive the tax from which he 
chofe. It is alfo poflible that thetenant might pay 
one overfeer at one end of the parifli, and the 
landlord another overfeer at a diftant part. In 
this cafe it would be difficult to fay which had 
the right : and this difficulty could never be 
gotten over, that the occupiers notwithftanding 
any agreement, could always be diftrained 
upon ; — the landlord with all his exertions could 
never get upon the rate ; and his franchife (if 
in filch circumftances it could be fo called)' 
would be liable to be defeated by the operation 
of the law, or the voluntary a6t of the tenant. 
The rates were wifely, therefore, thought to be 
of fuch confequence, that in order to prevent 
the occupier from voting, his name was rarely 
mentioned, or at leaft he was not rated in fuch 
a way that he could have gained a fettlement 
of he had paid. The ufage of the place 
proves, that the owners vote, if their names 
appear on the rates; and by no means thax pay^' 
ment is fufficient of itfelf to give the right/ 
Mr. Bond fays, That in his apprehenfion, thofe 

Z 3 owners 
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owners have a jright to vote who are xzftd ^^ 
pay- And accordingly from 1700, fbrman^ 
years, the owner was rated: afterwaids the 
owner's name appears fix^ on the rate, and is 
ifoUowed by the occupier's, and laftly the occu- 
pier is Brft inferted, and then the owner ; (b 
that the idea is found to prevail, that an owner 
mufl fomehow or other -be irited. But if it was 
impofiible that an owner could be legally rat^^ 
it would of courie follow, that he could not 
Vote ; and the committee would rejeA an ufagc 
which was founded in error. In aafwer to thts^ 
It is faid, that in the year ijio^ %i peiibna 
are found on the poll^ who were not ccnredly 
rated : but the raxes of one pariilh, of that date, 
and for feveral years afterwards, are miffing ^ ^ 
that it is very pofEble they were rated in diac 
pari(h. It is aUb^iaid, that Speeke, who was a 
petitioner in lyao, was proved by PktiftiaA ia 
1 775t to have been an oyt-voto-. But all Aat 
Pittman could fay, was, that his name did not 
appear on two of the three rates] for wbkh i 
very good feafon might be given, namely, the 
improper conduft of the mayor, who is charged 
hot only with havriig admitted perfons on thi 
rate who had no property, but alfo with omit- 
ting thofe who had. * The complaint againft 
him is, that he ufed a rate' corrupdy made up 
as a tefl: ; but if the petitioners' hid ^^thought 
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that the rate ought not to have been confulted, 
the fimple change would have been, that he had 
followed the rate when it had nothing to do 
/with the right of eleftion. 

It is however faid that in 1 72^, when the right 
rnuft have been underftood, Mr. Speeke the out- 
voter prcfented himfelf and was received. But 
in that year, his name sippears upon the rate 
thus : ** Thd^occupier of Mr. Speeke's two 
** Houfes.*' y/Lnd though tiiere are fgme other 
names on thl^^x)!!, wjbich do not ^pp^ar on the 
rates extant, fuch irregularities frequently hap- 
pen at eleftions without being difpute^, if the 
numbers iirc otherwife decilive. At all the fub- 
fequent contefts it is true that many owners 
voted; but moft of them appear upon the rates 
in fome ffiape or other. Nay, fo late as 1774, 
George Brown, the firft out-voter objcfted to, 
was thus on the rate : *^ George Brown in the 
*' occupation of A. B. ;'* lo that the fame idea 
prevailed^ that the owner muft be rated. Is it 
poffiHe on any other ground to account for the 
condud of the fitting member in 1775, who 
wouH ^ippear by an opinion, which he held 
in his hand, to have confulted two very abte 
lawyers, in what manner the owner could ap- 
pear upon the rates, fo that the occupiers might 
nx>t be affeffed, and yet that the rate might not 
i>e appealed from, as informal. The Com- 
Z 4 mittee 
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tnitteewill find that in 177X9 the afleflments 
were made thus : the occupiers of A. BJs lands ; 
A. B. being the landlord. In 1774 an alter- 
ation Was attempted, by inferting the owner 
thus : The owner of X. T. (the tenement) ; but 
this form was appealed from and altered, by 
order of the Juftices, to the occupier of, X. T. 
(the tenem ent) in pojfejjion of A. B. (the land- 
lord) J which mode had been formerly ufed ; 
but this order was quafhed by the King's Bench, 
in 1776 the rates will be found thus : the occu- 
pier of the houfe in pojfejfion of not 
naming the owner, but leaving it open to 
prove who might be the owner afterwards. In 
1 78 1, fome owners were ftill interiperfed in the 
rates ; but their names being removed, none had 
fince appeared there, fo that the attempt to pro- 
cure them to be rated, was not abandoned till 
the very laft; and it was not till now that the 
bold afTertion was made, that the rates were im* 
material in fixing the right of the vote. 

As to the King and Couzens, the judgment 
in that cafe was highly proper j it was a moft 
oppreffive abufe of the powers of the law, to grant 
a warrant of diftrefs upon the tenant, when the 
money was aftually tendered. Lord Mansfield 
fays, the Juftices ought not to have enquired 
who paid the rate, and adds that the landlord 

frequendy 
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frequently pays for his tenant. So in the prefent 
cafe^ if the landlords paid the tax, they alfa. 
paid it for their tenants, as they could not be 
compelled to pay it for themfelves. The Com- 
mittee would rejeft the ufage of their voting, 
if it was feen to be mingled with an error which 
muft poifon its legality. In ihe Oakhampton 
cafe, a cuilom of fome (landing was proved, of 
conveying freeholds, a (hort time before an 
eledion, for the purpofe of multiplying votes ; 
but the Committee rejected an ufage, which they 
thought to be radically bad ; To in Newark, the 
words of the refolution extending to thofe who 
ought to pay fcot and lot, a number of perfons 
who in truth were not proper obje(^ of a rate, 
and were therefore omitted, had frequently been 
allowed to vote ; yet there, the Committee from 
the neceffity of the cafe, decided that a liability 
to be rated was a neceflary qualification, and 
that it was abfurd to fay any ought to pay, who 
could not be compelled to pay. Many in* 
fiances might be given where ufage from the 
length of time, during which it had fubfifted, 
had acquired a degree of confiftency; which 
however, was completely difpelled when the law 
was found to be againft it. He had fubmitted to 
difcufs the ufage in the prefent inftance, becaufc 
he was unwilling tc draw the invidious impu- 
tation on his clients, that they wilhed to ex- 
clude 
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dude the li^ of evidence ; but ht had been 
asii ajoBg of opinion, that the rcfolution wa$ fuf- 
f|cj?ntly ckar to explain itfelf, if the law on the 
fubjcd was attended to for a moment ; he hoped 
the Conunittee would not decide in favour of 
^ ckim as fingtdar as oppreffive ; ftncc every 
gne had heatd of l^norary &een:ten and bono- 
lary bprgeflcs ; bwt htmorary frtt and lot men 
were iiot yet known to the conftitutioa. 

Evidence fer the Sitting Mmier. 

Mn Strickland, town-clerk of the borongh, 
proved the appeal in 1 775, againft a rate ydiich 
bad been made upon ^e owners. The order of 
the Juftices vras, that the owners names appealed 
agatnft fhouid be ftruck out, and in their room 
fee infcrted, the occupier cf X. Y. (the tenant) 
infx^ejian ofA.B. (the landlord) ; but by an 
order of the King*6 Bench, on the morrow of 
the Afcenfion, 16 Geo. HI. die order of the 
jiefBons amending the rate was quafhed ; but for 
what reaibns did not appear. The rule was on 
the motion of Mr. Mansfield. Mr. Strickland, 
on bis crofs examination,, isdd his fiather refided 
at Piddle Town, but voted fircquendy at elec- 
tions for I>orchefter, having a Houfe there, oc- 
cupied by a tenant. He alfo mentioned other per- 
fons who had voted, tho* they did not refide in 
the borough; but he did not know whether they 

were 
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^reie rsUsA zxM, or in what maimer^ ar whedief 
|be nxt was paid by the landlord or cenant* 

AttcCbec appeal wqs proved tb have been 
inade 10 17809 pn (wo grounds: ift> Tl»t: 
pneteea perfons who were rated as owoer^ 
iprere not ovroti^, or fetded in the borough; 
»diy» Thai feterall owners were ornhmL Tbb 
appeUants uiere not reUeped upon the fir ft 
gvoundf but were upon tbe fecond, by having 
their names inferted. 

la 1 781, fifty-one owners names were inter- 
j^erfed m die latestiuas : the ioufe rfJ. £. (the 
owner) i« tte occupatidn v/C D^-hmt thus : th0 
h^ufe afA. B^ #r tbi eccufier thtreoffwr tbtfame. 
This was done in the mayoraky of Mr. TeoH 
pieman^ who was agent to Ijord Shaftibury 1 
fnd was an akeration from the immediately pfe- 
cediog nee of 1 760^ where the occupiers ap- 
pear to be rated thus^: Anne Apple for her bovfe^ 
or, for a houfe in her occupation. 
' The two opinions, mentioned by Mr. Gra- 
ktm^ were then admitted to be read ; Mr. 
I>ouglas ikying he coafent3ed to every -dung, ex«» 
«pt the truth of the do£triae diey contained* 

The ca^ ftatod the leibliiion of the Hoofir 
in 17:109 and ciiferv«d, chaie the detemu&adDn 
of the ODxnmxttne m 1 775, was agreeable to the 
ancieatufkgecf thephux; but that it might be 
Jniifted in future that the owner ought to ap- 
jpear on the rates, which was difficult to be ef. 
' ' effcaed 
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feded conlillently with law. Mr. Mansfield 
and Mr. Bearcroft were therefore requeftcd to 
advife, which of five or fix different modes was 
lead; exceptionable for the form of the next 
sates. The opinions differed; one of them 
preferred rating the owner, as that would give 
mod colour to the right, and ironically hinted, 
that the rate mofl be contended to be on the oc- 
Cupicr before the feffions, and on the owxier be- 
fore the committee. .' • i 
■ The committee obfcrved, that the objeft 
of thofe who took the opinion of couhfel, was t<i 
get the owners on the rate in fuch a way, that- 
the occupiers might not be aflcffed, .and yet 
that the rate might not furni(h matter for an ap» 
peal by its informality. 

The evidence for the fitting member being 
clofed, » 

Mr. GiBBs 

Addreffed the committee ; but as he necef* 
farily went over the lame ground with Mr. Gra-! 
haai> it only remains to obferve, that he put 
the cafe of a tenant in pofleffion, holding under 
a tenant for years, who holds under a tenant for 
life, whofe cftate is demifed to him by a tenant 
in fee, and aited, Which of thefe would have 
the right to pay in refpeft of his real eflate? br, 

if 
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if each' paid one of the four oveifeers, which 
would be entitled to vote ? As to the conteft of 
1722 (the report of which 'is contained in 20 
Journ p. 135) heobferved that the cafe of the 
petitioner was to add eight to his poll, four of 
whom were rated, and four left out of the rates^ 
to prevent their voting. From that period, till ^ 
lately, many out-voters have been kept on the 
rates. In 1774, one hundred and fixty-three 
out-voters voted, only fixteen of whom were in 
the intercft of Chapman the petitioner 5 fo that, / 
had they all been ftruck off, as the petitioner 
contended they ought, a larger majority than fix 
(as dated by Mr. Douglas) would. have re-- 
mained for the petitioner. But great ftrefs was 
laid on the circumftancc that many of thefe were 
rated ; and it was faid by the counfel for the tit- 
ting member, that though they could not be 
legally compelled to pay the rate as owners, yet 
if they did not appeal within the limited time, 
ihey could have no remedy againft the rate, or '" ,^ 

recover from the parifli officers money which . ' X 

they had paid. ^ 

All therefore that the committee neceflarily '2 

decided was, that perfons fo fituated had a right ''Jf 

to vote. But from this deciCon, it would feen> . • i 

that the payment, whoever it was made by, mufl ') 

be taken to be made in refpeft to the rating ; -^ 

* Z and <! 
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and confeqnently as the rate is upon the occu- 
pier, the payment is for him. That this was 
the opinion of the fuccefsful party, is evident 
from the cafe fubmitted to counfcL — He ad- 
mitted that there was a contradidion in requir* 
ing the owners of landed property ^o appear on 
the rate when they had no right to be there. 
Biit that only proved that the ufagewas, pro-^ 
periy fpeaking, abufe ; and that the owners had 
Ino right to vote. He thought the abfurdities 
of the other claim would appear to be infinitely 
greater. 

Mr. Douglas, in reply. 

Said, That both his learned friends on the 

'i other fide had maintained, that the words of 

the refolution muft neceflarily have a reference 

"^ . to the flatute of Elizabeth, and that no perfons 

V * could be faid to pay to church and poor, except 

ri thofe who pay under the obligation impofed by 

that law. But if diat had been the intention 

of the Hoxife of Commons in 17^0, it would 

have done well to have ufed the words of thu 

V ' ' .ftatute: an omiffion which is but badly ac- 

: .counted for, by fuppofing that the law was better 

[. underilood now than it was a century nearer the 

^ time of its enadment. -*-<- if fuch alfo was the 

;. interpretation of his firiends, why did they not 

limit the right of the iecond clafs of voters 

'1 exprefsly 
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exprefsly to die otcupiers of houfes ? For chi« 
xio reafon could be gi^Oi but thac they knew 
ixich a flatcmeat would be contnuy to the ofago 
of the bocough) the refoliuioQ of the Houfe of 
Cooimom^ and the dccHioa of the committee 
in the year 1775. He tnifte^ tl^e Houfc would ^ 
not be prefumed to have been fa ignoranc of 
the law> as to have imagined that owners of 
landed property could be rated ; though it had 
declared that fuch peifbas (bould vote, if they 
paid the taxes. But £iice the pi'eient commit- 
tee had called for the evidence of ulage, in 
order to remove every fcrupie of doubt^ 
that ftatemenc of the right in 1720 deferred 
the moft coniideration, which was fuccefsfuL*-^ 
It is probable that coun&l were confulted then 
as welt as afterwards^ thoVfrom a different mo- 
tive than that of ingenioufly evading the law, 
Thefe muft aHb have mifunderilood the ilatute 
of Elizabeth, if they thought it applied to this 
borough % for they do not mention it, but on 
the contrary aver, that perfons had been im- 
properly rgefted at the poll, merely becaufc 
they were not upon the rate, although they 
were undoubted owners of land, and paid the 
. taxes. The ri^t as thus ftated, was fupported 
by evidence, and confirmed after a warm con- 
(eft. It is laid, however, that Speeke was not 
proved to be an out-voter. But Pittman^ in 

i775> 
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1775, fays, That he did not ktiow him: and 
in the rate of twenty -one, he appears as an 
owner, his houfes being in the occupation of 
others. Now, being a man of fortune, it is 
tieither probable that he would have been 
thus mentioned in the rates, if he had been 
rated for his perfonal property as an occu- 
pier, or that he fliould not have been known 
to Pittman if he had refided in the borough. 
The ufi^e therefore agrees with the opinion of 
Mr. Bond, and with the plain fcnfe of the 
refolution. That gentleman fays. That the 
owners of real property rated and paying, have 
a right to vote; which is undoubtedly true. 
But taking his whole teftimony together, it is 
apparent that his underftanding of the cuftom 
is in favour of owners paying. And whether 
this be ufajge or abufe is immaterial, if there be 
any truth in the maxim Cummunis error facit jus. 
If the particle and be removed (which may be 
an error of the clerk's) the fentence will carry 
this meaning. That owners of real propert}% 
which is rated, if they pay the rates, have a 
right to the franchife. He knew that the owner 
could not be rated ; but he knew alfo that it 
>yas a matter of contention between the land- 
lord and the occupier, who fliould pay the tax j 
with which the public who was to receive it^ 
was very little interefted* Numbers of out* 

voters 
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Voters have accordingly been found on every poll, 
tut not one inftance of their being rejefted> 
and acquiefcing in the meafure. In 1 774, there 
VfCrc no lefs than one hundred and feven, whofe 
^ames were not at all mentioned in the rates. But 
if their names had appeared in the coiirfe of an 
awkward entry, that could hardly be contended 
to be a rating of theni, or to have the efFed of 
defeating the rating and fetdement of the te- 
nant if he had paid the tax. The right of the 
owners was confirmed by Mr. Pittman himfelf, 
and corroborated on the prefent ftruggle by Mr» 
Stridtland, and even by the opinions which had 
been read : for Mr. Striftland has told the com- 
mittee, that his father and others voted, though 
they did not refide on their prot)erty ; and the 
cafes laid before counfel date the determination 
of the committee in 1775, td be in favour of 
.the uiage^ though they are apt>rehenfive^ as they 
fay, that the owners may hereafter be required 
to be put upon the ratCi Had the anfwers to 
thofe cafes been other than they were, on argu- 
ment ought not to be drawn from an attempt to 
overturn the law. 

Confiderable ftrefs, however, has been laid 
on the inconveniences which would follow from 
a decifion in favour of the landlords ; and it 
has been faid, that (everal perfons would thus have 
a right to vote for the fame premifes. To this 
A a he 
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he migkt anfwer, that the queition of convenii 
ence could not be faid to be before the commit^ 
tee : but whoever might have the ri^t to 
Vote, only one could in fad exerdfe it by 
the ftatute of William IIL ; and it was of litde 
confequence to the public who he was. Iix 
Scodand, we find that the tenant in fee and 
the life-renter vote for the fame eftate, not in- 
deed at the fame time, but cither in the ab- 
fence of the other ; fo here any of thofe who 
liad an intereft in the land, would, by payings 
exclude the others and acquire the right to vote* 
It could not happen that all ihould pay, be- 
caufe the overfeers divide their labour by col- 
lecting the tax in diffei^nt diflri(5b. Each of 
them therefore would very well know from 
whom he was to receive the rate, and could not 
without a fraudulent motive receive it from the 
occupier, when he knew the cuftom of the 
place and the agreement of the parties to be^ 
that the landlord (hould pay it. Neither could 
the tenant without a breach of his covenant 
attempt to pay the tax ; but if he did, the 
landlord had himfelf to blame for trufting a 
perfon who was capable of betraying him. The 
owners had indeed (hewn an anxiety to get ozi 
the rate ; but that was previous to the difcuffion 
of the King and Couzens, when they imagined 
they would not be allowed to pay^^ except they 

were 
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trtf e rated. Since that deciHon^ they faw that 
» tender of the iiaoney could not be tefufed, and 
tbeir anxiety ceafed. It was faid that a rate 
i}fpoa the Houfe of Mr. Speeke^ was a rate upon 
him ; but this he apprehended to be merely a 
^efcripdon of the tenement, fdr otherwife Mr, 
Speeke might be faid to be rated many years 
after his death, as houfes in boroughs are ge-* 
nerally known by the name of the original owri- 
cr,— Mr. Douglas then entered upon the New- 
ark and Weftminfter cafes, which he contended 
to b^ inapplicable to the prefent quedion, and 
concluded with ilating that he did not affert 
that a mere voluntary payment of any fort be-' 
(lowed the right 5 but that an out-voter muft 
prove his property to be rated in fome perforins 
name, that it was bona fide his, and that he paid 
the xates. 

Refolution of the Commit tee^ 

The Committee after deliberating, informed 
the counfel that they had determined that own» 
ers of landed proper ty, though not inhabitants of 
the borough y and though their names did not ap^ 
fear on the poor*s rate hadf a right to vote if 
they paid to church and poor (aj. Whereupon 
the counfel for the petitioner, propofed to qua- 
(^) See th« report at the end of th^cufp. . 

A a a ^i 
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lify Mr. Pickard the firft voter, ^ho wa^ fe* 
jedtcd ; his conveyance was produced by Mr» 
T'empleman, who was a fubfcribing witnefs ; it 
was a leafe and releafc of a houfe, and conveyed 
an dilate for life from John Trenchard, Efq.— 
The prfcimifes appeared thus upon the rate: 
The Houfe in pojfejfion of Elizabeth Read^ who 
Was the tenant. The witnefs was ftcfward to the 
voter, and received the rfent of the houfe fof 
him 5 he tendered and paid the rate to the over- 
fecr for Pickard, but was refufed a receipt for 
for him, which he apprehended was owing to the 
receipt being alked for the owner, and not for 
the occupier ; fuch receipts were ufually giVeii 
till lately; On his crofs examination he faid, 
he paid thfe rates for 30 or 40 houfes belongs. 
Jng to iJbxA Shaftfbury, to whom he Was fle\«^- 
ard 5 a great many had been granted out f** 
lives by the prefcnt and late Lord, with which 
' (excepting 3 or 4) he had nO cdncern. Between 
20 and 30 had been fo conveyed withih theie 
t^o yeafs, the greatell part about twelve months 
ago. Since Lctd Shaftlbury conveyed away 
his pfoperty, he has h^d no concern with it ; 
he never accounted fot the fates with thofe who 
paid them (as agent to his Lordfliip) or in any- 
other capacity. The agency of the houfes was 
divided between him and Willis, who died 
lately. Being alkedif he had received Willis's 

accounts 
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i^CGOunts from his executors ? he faid he Iiad ; 
but returned them three weeks afterwards^ 
ais they wege fo confufed, he could not under- 
Hand them. Being afked whether the grants 
inadc hy Lord Shaftfbury, were made bont 
fide, or whether they were merely colourable 
for the purpofe of conveying votes ? he declared 
they were made bona fide, and that the confide- 
ratibh money' was fettled by him, afccordingto 
the real value of the eftate, without any implied 
truft.— He acknowkdged that he did not think 
the grantees would have purchafed, if the privi- 
lege of voting had not been annexed to the 
eftates ; but he fs^id many of them declared at the 
time the deeds were executed, that they would 
not take the eftates, except they were at foil li- 
berty to aft as they chofe. He faid the r^ts 
referved, were lefs than the annual value of the 
^flates, becaufe certain fines were ftipulated, and 
(he grantees paid the taxes and repairs 

Mr. Peter Templeman\ cafe. was as follow* s 
he voted for a tenement conveyed to him by 
Lord Shaftibjinyj^^ on the loth pf Oftober 1782, 
^of 60 years, if he (hpuld fo long live, in confide- 
ration of one giiinea, and paying yearly the 
rent .of one (lulling, clear of all deduftions. The 
grantee covenanted to pay all taxes, and to ftand 
Aa 3 W 
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to repairs. He was not to affign without fice&c^ 
but niight,underleafe. ,.,'■.'. \, 

Mr. templeman faid he knew the premifes t 
that the rent referved, togedier with die monfcy* 
|mid, was a fair confideration between the parties*^ 
according to his judgment. The rack-renc, 
when the deeds were executed^ was not above teik 
fhillings. * , ' 

Mr. Reidj an attorney at Dorcheftcr, faid he 
liad been employed to receive the rent fr6m the' 
occupier of the tenement for Mr. Peter Teni-' 
pieman^ the owner ; and he had paid the poor^s 
rate for it, on Mr. Templcman's account.- : It is- 
a fpot of ground with a cellar^ where ftails are^ 
crefted on market da^s, and is at prcfcnt let to 
two tenants, each of whom pays ten (hillings* 
per annum ; but fometimes only half of the prc-^ 
mifes is let. The entry on the rate, is, the boujh 
late in the occupafhn of^^. The rate appeared 
to be one halfpenny in the pound, and waa* 
made for 48 months from the time of makings 
it.' But though it was called a monthly rate, 
it was faid to be colleftcd 72 times in the year* . 
This tenement on the whole paid about fix fhil* 
lings poor^s rate per annum ^ being let to two 
tenants. > 

After fix others had been qualified, nearly un- 
der the fame drcumftances, and fix admitted- 
good votes, under the refoludon of the com- 
mittee. 
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inittee^ahe counfel for Mr. Damer informed 
|he commictoe^ That they were inftrufted to 
naake no farther oppofition : upon which » for 
form's fakCj a msyority of votes was entered on 
^e poll fox the peddoner^ 

On Thurfday the 14th of April, the com- 
mittee informed tho Houfe, by Sir Gilbert 
Elliot (in the abience of Mr^Dundas) that it 
appearing that the merits of the petitions did irt 
part depend upon the right of eledlion, they 
had required the coimfel for the feveral parties 
tp deliver to the clerk of the committee flate^ 
xnents in wriung of the right of eledion, for 
Ifrhich they Tefpe6tiyely contended. 

That in confequence thereof, the counfel for 
the pedtioner, the Hon. Cropley Alhley, deli- 
vered in a flatetpent as follows : 

^* The couiifel for the petitioner ftate the right 
♦' of eleftion to be in the inhabitants of the faid 
^* borough paying to church and poor in re- 
** fpeft of their perfonal eftatcs ; and in fuch 
•* perfons as pay to church and poor in refpeft 
^* of their real eftatcs within the faid borough, 
** according as the fame has been declarea by 
•* the laft determination of the Houfe of Com- 
^* mons, on the i8th of May, in the year 
^' 1720.'; 

A^4 That 
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That the counfel for the Sitting Membw,^ 
the Hon. George Darner, delivered in a ftate- 
ment, as follows : 

" The counfel for the Sitting Member ftate^ 
«* That the right of eleftion for members to 
^' ferve in parliament for the borough of Dor- 
" chefter, in the county of Dprfet, is in the in- 
^* habitants of the faid borough, who are bound 
" by law to pay and do pay to church and 
*^ poor in refpeft of their perfonal eftates ; and 
•* in fuch perfons who are bound by law to pay 
** and do pay to church and poor in refpedt of 
*• their real eftates within the faid borough." 

. That upon the ftatement delivered in by the 
CQUjifel for the petiponer, the faid feledt com«- 
rnittee have determined. 

That the right of election, as fet forth in the 
f^d ftatement, is the right of eleftion for the 
faid borough, fo far as the faid right is therein 
defcribed. 

That upon the ftatement delivered in by the 
founfel for the Sitting Member, the faid fele<5t 
committee have determined. 

That the right of eledion, as fet forth in the 
faid ftatement, is not the right of eledtion for the 
faid borough of Dorchcfter. 

That the faid Teled committee having duly 
CQ^fidered the faid ftateqients, and the evidence 
adducdd before them, touching the right of 
eledtion for the faid borough, have determined, 

not 
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That purfuant to the Iqft determination of thfi 
Houfe of CommonSy the right of eleEtkg burgejfei 
to ferve in parliament for the borough of Dor^ 
£heftery in the county ofDorfety is in the inhabit 
tants of the faid borough paying to church and 
poor in refpeEl of their perfonal ejates'y and im 
fticb perfons as pay to church and poor in refpeSt 
of their real ejiates within the faid borough j 
though not inhabitants or occupiers ; and although 
their names do not appear upon the poors rate. 

That the faid feleft committee have alfo de- 
termined. 

That the Hon. George Darner is not duly 
cledted a burgefs to ferve in this prefent parlia- 
ment for the borough of Dorchefter, in th? 
county of Dorfet : 

That the Hon. Cropley Afhley, the petiti- 
oner, ought to have been returned a burgefs to 
ferve in this prefent parliament for the faid Ijo- 
rough : 

And alfo, That the faid Cropley A Alley b 
duly eledted, &c. 

And alfo, That neither the petitions nor the 
oppofition to them appeared to be frivolous or 
vexatious. 

And the faid determinations were ordered to 
be entered in the Journals of the Houfe. Then 
it was ordered, That the deputy clerk of the 

Crown 
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Crown do attend the Houfe forthwith, with the 
kfl: return for the faid boroughy and amend the 
fame by erafing the name of the Hon. Georgp 
Darner, and bferting the name oi the Hon^ 
Cropley Afhley inftead thereof. 
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The Reporter baling been favoured wiih a 
light of the paper delivered to the committee, 
Containing a Comparifon between the different 
follsj and the lorrefponding Rates, fubjoins it 
for the JatitfaSliott of thofe who may wijh to fee 
ihe whole in one point of view* 



RESULT 
THE COMPARISON OF THE POiLS 

TAKEH FOR THE BOROjUGH OF DORCH]^T£R« 
With tt\^ correfppadinj; Rs^tei • 



Antto 

^709 15 Ovmen voted under the following mode. 

POLL. RATE. 

r John ClapcoR in pofTcC- 
. John Clapcott; | fion of R,iphar(l 9i|. 

V705 The fame number (though not the fame perfbns through* 

Out) voted under the like mode. 
17x0 & I Voted under the like mode. 
1713 24 Ditto. 

2 1 Owners voted under the following mode. 

{The occupier of Awn« 
fham Churchill's 
garden. 

{The occupier of John 
Watt8,fcn."s houfe. 
m the tenure of 
Robert Stevens. 

< Ifaac Rennet f ^^^^ Bennet pofleffion 

1 of Samuel Bedloe. 



«7»o^ 



^ a6 DenmsBond, 



r 1 ne occupier or Uennis 
ri vr^ J Bond, E(q. his garden 

^' ^^ 1 io poffeffion of Willian^ 

I Pook. 

{The occupier of Awnfam 
Churchill^ £f^. his gar- 
den, 

{The occupier 6f the Crown 
Inn, or thus : ** The 
occupier of the houfe in 
the polTeffion of the wi- 
dow Alder." 



Anno 



t734^ 



POLJU 

A Ifaac Bennett 

8 Edward Bradbury 
tz Jokn Browne^ £iq« 

9 Thomas Daw 

17 The owner's name 



175*' 



4 
13 



1768^ 



pe 



I^cBennet 
The owner's name 



RAtk 
J Ifaac Bennett's Houfe,por« 
\ feifion William Cave. 

j. The occupier of £dwar<i 
J Bradbury's land a pof- 
L feffion of Tho. Gritton* 

{The occupier J. Browne^ 
£fq. his gaxden. 

Tho. Daw for the houfe 
in poflefiion of William 
Farr. 

The houlb in pofleflion of 
A. B; br the occupier of 
the hou(b in pofleilion 
of A. B. or> The occu- 
pier of the Crown Ion* 

J The occupier of Ifaac 
1 Bennet's houfe. 

{The occupier of the houfe 
in pofTcilion of A. B., 



18 The owner's name 

>- 15 Warren Lifle, Kfq. 
8 peorge Browne, ESq* 



I X The owner's name 



Edmund Bower 



\ 



The houfe in poflcfHon of 
A.B. or, the occupier of 
the houie in poflclfioa of 
A.B. 

The occupier of Warren 
LiQe,£{q.'s hdule in t>oC» 
feflionofMr.W. Bndki 



f The occupier of George 
I Browne, Efq/s houfb. 

The houfe in poiTeflion of 
' . B. or, the occupier 
the houfe in pofTcirioa 
A. B. 



-The 
l of 



i774< 40 Thomas Spandifh, 



[^107 



The owner's name 



i, jun. 1 

1 



r Edmund Bower for his 
J houfe in the occupation 
I , of Mary Rogers. 

The occupier of Thomas 
Standidi, jun.'s houfe in * 
poflcliipn of William 
RogerSk 

The houfe in pofleflion of 
A. B. or, the houfe iit 
the occupation of A.B. 



VI. 



T H B 



A 



£ 



Of the STXWAJtT&T of 



ORKNEY andZETLAND. 



I 

The Committee met on Saturday, the i6th of j 

April 1791^ and was compofed of the following 
members : 

Hon* Edward James Elliot, Cbalrmaftf 

William Southeron, £fq« 

Lord Doun, of Great Bedwyn^ 

John Smith, Efq. 

Lord Apflcy^ 

Alexander Callendar^ Efq* 

Bir James Stuart Denham, Bart. 

Ifaac Hawkins Brown^ Efq. 

Rt. Hon. Sir Richard Worfley, Bart; 

Jcrvoife Clarke Jervoife, Efq. 

William Weddell, EC^. 

John Pitt, Efq. 

Sir Henry Clinton, K. B. 

Nominee of the Petitioner^ 
Sir James St •Clair Erfkind, Bart ^ 

Nominee of the Sitting Member^ 
Lewis Alex. Grant, Efq« 

Petitioners^ 
t. Colonel Thomas Dundas, Efq. f 

2» Charles Innes, Clerk to his Majefty^s Signet, 
with other Freeholders in Colonel Dundas^s in- 
• tc^eft* 

Counsel, 
Mr. Wight, Mr. Douglas, 



Sitting Member J 
Jolm Balfour, Efq. 



Counsel, 
Mr. Fergufon, Mr. Dallas, Mr. Dun^as, 



( 369 ) 
T li E 

C A S E 

OffhtSriwA&T&Yof 

ORKNEY and ZETLAND* 



THE petition of Colonel Dundas (which' 
was afterwards abandoned) ftated, Thaf 
feveral illegal: votes had been received in favour 
erf" the fitting member, who was returned when 
the petitioner was duly eleded; k likiwilef 
contained a charge of bribeiy. 

That of Mr. Ihnes and the other freeholders 
fet forth, That by an a6t of the parliament of 
Scotland, anno 1 68 1 , chap. 2 1 , it was enaded si 
follows : — " And to the effed that fufRcient ad- 
*< vertifement may be given to all parties having 
^^ vote in eleftion, who are to eleft at the calling 
** of a parliament, or convention, the Sheriffs 
*^ and btewarts ate hei*eby ordained to makd 
" publication of the Call and Diet of the faid 
^* parliament, and convention, and of the Diet 
Bb ** appointed 
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'« appointed for eledion ; and that at the head 
" burgh of the (hire or ftewartry, upon a itaercat 
" day, betwixt ten and twelve in the forenoon ; 
** and alfo (hall make the like intimation at each 
*' parifli kirk on Sunday immediately thereafter." 
That by the writ ifTued upon the xliflblution of 
the laft parliament, the fteward of Orkney and 
Zetland was accordingly ^' commanded and en- 
** joined, immediately after and upon receipt 
** of the faid writ, to give notice to the whole 
" freeholders within the faid flieriffdom of Ork- 
** ney and Zetland, to the efFeift they might 
*^ meet and eledt one knight or commiffioner 
** for the faid (heriffdom, according to the form 
** prefcribed by the ftatutes in that cafe made 
" and provided j" but that the faid fteward, or 
his fubftitute, although they appointed a meet- 
ing of the freeholders for elefting a knight or 
' commiffioner to reprefent the faid fliewartry in 
the prefent parliament, to be held upon the 
28th of July laft, omitted and neglefted to 
publifti the faid meeting in terms of the above- 
mentioned ftatute. That the petidoner, the 
faid Charles Innes, upon difcovcring this ne- 
gleft did, immediately after the writ was read 
at the faid meeting, on the 28th of July laft, 
objed, that no cledlion could then take place ; 
and proteft, that if the freeholders fhould pro- 
ceed to any ftep, in or towards an eledlion of a 

member 
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member to reprefent the ftewartry under the 
faid writ, every fuch aft or ftep, as well as the 
cleftion itfelf, would be void and null: and 
the faid petitioner, Charles Innes, immediately 
after entering this proteft, withdrew from the 
meeting. That the petitioners are advifed and 
humbly conceive, that the eleftion made under 
thefe circumftances and without the previous 
publications required by law, and the return of 
John Balfour, Efq. are void and null. They 
therefore pray, &c. 

After the petitions were read, 

Mr. WiGHt, 
On the part.of the petitioners faid, That he 
fiiould conJBnc his obfervations to the nullity of 
the eleftion^ as it would be unneceflary to trou- 
ble the committee with obfervations on parti- 
cular votes, if they (hould be of opinion that 
the whole proceedings were informal, and there- 
fore void. He ftated^ that the aft of James I. 
of Scotland (^anno 1427) having exempted the 
fmaller barons and freeholders from appearing 
perfonally in parliament, after fome inter- 
mediate regulations, the aft of 1 68 1, and fub- 
fequent ftatutes, limited the right of voting for 
commiffioners of (hires to two defcriptions of 
^pcrfonsj ift, Thofe who arc infeft in property 

B b 2r or 
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or fuperlority, and in poflfeflioa of a forty {hil* 
ling land of old extent {a) holden of the crown ; 
and 2dly, Thofe who are infefc of lands, liable 
in public burden for jf .400 Scots of valued rent; 
This aft likewife regulates the notice which is 
to be given to the electors : it requires the Ihc- 
riffs and flewards of counties to niake procla- 
mation 

(4) The 0ld€xunt is an ancient valuatioa of the land in 
- Scotland by the rctour («. e. vcrdift) of a jury or mquefl^ 
made in order to afcertain tlie land-tax and the cafualties. 
and duties payable to the fuperior. It is uncertain when 
the lands were firft fo extended ; and it ia equally nncer* 
tain when a new valuation became rcquifite, either from 
the depredations of war, on the one hand, lowering the 
value of fome lands ; or the intreafe of commerce and in- 
duftry, on the other hand, raifing their value.— There is 
extant a rental of king Alexander III. which already men- 
tions the antiquam rxtentam^ and it is afoertained that a re* 
valuation took place in 1414^ (See Mr. Wight's Syftem of 
the Law of £le£lions in Scotland, p. 161 • and Hiftorical 
Law Tra6J:8. Tr, 14.) An ad of James IIL anno 1457, 
requires that all future retours fhould ^ fpecify, fii-ft, the^ 
old extent ; and feeondly, the new extent, or precife value 
of the lands at the time of the inquefts ferving the heir to 
his predeceflbr; and the 16 of Geo. IL requires the old 
extent to be proved by a retour prior to the i6th of Sep- 
tember i68i. 

The land-tax in Scotland is at preledt levied by 
commiffioners appointed for each county ; who are em-» 
powered to do every thing nece€ary for ai^uffiqg the valu- 
ations of the feveral lands within their refpe^Hve counties* 
In doing this, they are guided by the original valuation- 
rollS| and where they have been lo(l» by the cefs books, 

which 
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mation of the diet of eleftion at the head-burgh 
of their (hire or ftewartry, upon a market day, 
between the hours of ten and twelve in the fore- 
noon ; and alfo to give the like intimation at 
each parifh kirk, on the Sunday immediately 
chereafter. The aft of 1681 is confirmed and 
enforced by the 12th of Anne, chap. 6. § 4; 
which, under a penalty, requires the notice to 
be given at each parifli church within the county, 
ihree days before the eleftion. Accordingly, 
the precept, which in the prefenc cafe was iflued 
by the (hetjfF or fteward-depute (^), directed 
notice to be affixed on the moft patent door of 
each parifti church ; and the return certifies 
that requifite to have been complied with. 

He did not imagine that the counfel on the 
other fide would deny that the fitting member 

which were made from thofe original rolls. Thi« laft valu* 
atioa of landed property, was fixed about the middle of the 
lafl century ; Orkney was then valued, but Zetland wai 
not. 

. (h) The 20 Geo. 11. ch. 43, aboliihed aS hessditary ih<ri£f^ 
ibips and fl«wartrie8, and ena^fked, that the King fboutd 
not grant thofe office* to any peffoa for a longer tern* 
than a year.— JHigh fheriffs and Rewards were likewife de- 
prived of their judicial powers ; fo that their offices be- 
conMOg merely nominal, they have never be«n app<Htited«-^ 
The jndiciai and minidcrial fundVions of the office o£ 
ihenff and fteward are perfoumed by the flicriffs or ftcw-; 
arda depute (who are appointed by the crown) and the. 
fheriffs or Rewards fubAitute, who are appointed by anda<^ 
under the iheriffir deptrte. 

B b 3 reprc* 
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reprefented Zetland as well as Orkney. But if 
that were true, it mud follow, that notice was 
required by law to have been given in the 
churches of each diftrift. The election was made 
on the z 8th day of July, 1790, and notice was 
given of it in the churches of Orkney, fo early 
OS the 3cth of June 5 but no notice whatever was 
given at any one of the parifh churches in Zet>- 
land. This having been pointed out to the 
fherifF fubftitute of Orkney, who prefided aj. 
the eledtion, the omiffion was avowed j on 
which one of the freeholders protefted againft 
the validity of the proceedings. To this the 
following anfwer was given by Mr. Balfour, the 
(herifF fubftitute : That no notice had evef 
been given in Zetland of any election fince the 
union — that it was impoffible to give fuch no- 
tices within the time limited for the return of the 
writ — That no freeholder of the county refided 
there j nor was there a qualification affording 
a vote in the whole diftridt — that he, the fticriflTs 
fubftitute for Orkney, had no jurifdidion in 
Zedand — and that the full meeting of free^ 
holders befpoke fufficient notice- 
As to the firft excuie offered for the irregula- 
rity, namely, that the aft* had been uniformly 
neglefted fince the union, he muft fay it was a 
bold aflertion, and would be difficult of proof. 
The law pofitively requires fuch notices to be 
given. If the difficulty of executing it ha4 

really 
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really been felt, would not the adt have been 
repealed? But fuppofing the non-uf ge were 
proved as to Zetland, it could not on that ac- 
count be argued that the law had gone into 
defuetude ; for it was never contended, that an 
aft of parliament was binding in one part of a 
county and not in another, A partial ufage of 
that nature cannot abrogate a general law. 

The fecond argument is the want of time, 
fiut the number of pariflies in Orkney is greater 
than in Zetland; and all that is required, is to 
fend boats to the different iflands; which can- 
not require fuch a length of time as is pretended. 

But it is thirdly faid, That there is no quali- 
fication for a vote* in Zetland. The aft how- 
ever makes no provision for this ciraimftance ; 
and it may happen that a freeholder refides there, 
though he has no eflate in that part ; or tjiat he 
refides on his eftate in Zetland, while his qua^ 
lification is in Orkney. 

The laft argument fcemed to be, that the 
(heriff fubftitute of Orkney had no power to caufe 
notices to be given in Zetland 4 but that excufe 
could not avail the (heriff depute, who had two 
fubftitutes; one for Orkney, and one for Zetlaild 
•—though each of thefe had an appropriate jurif- 
diftion, that of the fheriff depute of Orkney and 
Zetland extended to both diftrifts. 

Mr. Wight fuggefted to the attention of the 

Committee, the cafe of Seaford^ reported by 

B b 4 Mr* 
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Mr. Luders, in his third volume. Though the 
parties there confented to have the poll taken, 
without the notice required by law, the com- 
mittee declared the ele&ion void, fenfible (hat 9 
confent of that nature could not difpenfe wit^ 
the falutary enadtment of the (tatute, made in 
fevour of the whole body of eleftors.— He wa| 
at "SL lof3 to fee any difference between that caff 
and the prefent, except that in the Seafbrd cafe 
it might be argued, that the parties had conf 
fented to wave the notice; whereas bis client? 
had protefted againft the legality qf the wholf 
tranfa&ions, becaufe the notice was omitt^. 

EyiDENCl^, 

The counfel for the petitioners then fkid, 
they fuppofed die counfel on the other fide would 
admit, that Zetland was part of the county or 
ftewartry which Mr. Balfour reprefented. But 
this was refufed ; the writ was tlien read> which 
mentions tbf county of Orkney and Zetlandy and 
enjoins the fheriflf to give the due notice 
required by law. The return to the writ dcf 
elated, that notice had been given at Kirk- 
wall, the principal burgh of the faid county of 
Orkney and Zetland, and at ^ the pariih 
churches witliin the county. 

The protefl, which has been mentioned, and 
which had been anfwered by the fheriflf fubfli- 

tute 
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tute for Orkney, was now oflFcred to be read, 
and was faid to prove kfelf^ being in the nature 
of a record, and figned by the (herifF clerk's de- 
puty; but Mr. Fergufon faid, that after the 
decifion of the Stirlinglhire Committee, he 
could not fuflfer this inftrument to be read ; he 
had indeed till then always imagined that a pro** 
tell \y2Lspripj0 facie evidence ; but that committee 
had decided otherwife (aj ; and the decifion had 

been 

(fi) This queftion in the Stirlijigfliirc cafe, arofe on the 
vote of ^.ord Alva. — The counfel for Sir Alexander 
pampbell, the petitioner, propofed to prove that his Lord- 
fhip tendered his vote for their client, by reading a proteft 
drawn up by a notary public, whofe hand-writing wj^f 
proved. The proteft was made afier Lord Alva claimed 
to be enrolled, and was refufed. To this the counfcl for 
the fitting member, Sir Thomas Dundas, objected.— 
They faid, that though the proteft might be admiffible evi- 
dence in the courts of Scotland, it could not be admitted 
pn the minutes of the coiniTiittce by the principles of the 
Englifli law, as it was a dt^claration of a perfon not upoij 
051th, nor fubjed to c^t>f^-cxaoaination. They contende4 
that the notary hiral'elf fliouJd have been called ; and dwelt 
upon the confulion which would ari e, from having two 
diflferent fyftems of the law of evidence, one applicable to 
Scotch, and theother to Engl ifli eled ions. On the other 
(Jde it was contended, that the committee ought to receive 
evidence which would be received by the Court of Seffion ; 
that the words of Mr. Grcnville's ad were ambiguous, 
and only direfted the committee to judge by the evidence ^ 
mi th^t therefore they ought to confti ue the a6t liberally, 
• ' and 
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been adopted in the fubfequent cafe of Dumfries. 
He would admit that the minutes of eledion 

were 

and to decide quefttons of e1e£tioD8 for Scotland, at the Scot- 
tifh parliament would have decided them previous to the uni- 
on. It was alfo alked whether, if the parliament were to be 
fiimmoned to meet at Edinburgh, the locality of the fitu- 
ation would be a reafon why committees, deciding cafes 
cf controverted ele(^ions for England, (hould adopt the 
rules of Scotch Law ? — and it was faid that notaries 
were perfons of charadter and refponfibility ; that they 
were formerly appointed by the Pope, afterwards by the 
Emperor, but now in a better manner by the Court of 
SeiTion, upon a petition fiating their education, their mo- 
rals, and abilities ; and that thefe proteds were recognized 
by the art of 1681. The words of the a6l are, ** in cafe 
** any alterations have ha'ppened in the faid roll of 
*• elcrtions fince the laft meeting, the perfons then coming 
. '* to have right to vote (hall be inferted in the roll ; and 
*• there fiiaJl be no objertion admitted again ft any in- 
** feriion in the faid roll as laid is, but what fliaJl be pro- 
•* pounded before they begin to vote tu elertion ; and if 
** the objedtors (hall not be cleared and acquiefce, they fhall 
•• take inftruments, containing their objertion* againft the 
*• admitting to or excluding any perfbn from the forcfaid 
^ roll.*' But to thij it was anfwered, that the only object 
which the a6l had in view, by directing the proteft to be 
in writing, was to prevent other objedions being afterwards 
brought forw ard than what were made at the elertion, as 
the following words indicate : ** And it is hereby declared, 
** That no other objertion (hall be competent in parliament 
•* or convention, but what (liall be contained in the in- 
*• (Imments pmper as aforefaid." 

The committee having delil^erated, informed the coun- 

fel 
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were a record ; bur this was no part of the mi-. 
Iiutes, neither was it made evidence by the an-r. 

fwer 

&1 that they had determined, thai the fnroteft waf npt matv 
mdmiJihU evidence. 

Mr. Davifon writer, to the fignet, was then called on the 
part of the petitioner : he remembered feven gentlemen who 
claimed to be enrolled, but who were refufed to be admitted 
on jhe roll by the freeholders and Sir Thomas Dundas,* 
the Prafes ; upon which they took inftruments, /• «• 
made a proteft before the roll was called over ; the no* 
taiy was Mr. John Campbell of Stirl ng, and the inllru* 
ment was fubfcribed by the witnefs. Upon this the pro« 
teft was again offered as evidence ; and Mr. Fergi^lTon laid 
that he was of opinion that the pr()teft was admilfible evi- 
dence in that part o^ the kingdom to which he belonged^.- 
without being proved by a lubfcribing witpefs j but now 
that this additional pro ;f v^as obtained, he imagined there 
could be no obje<£tion to its being read. He was ready to 
admit that, in inftruroents of conveyance, the whnefTet 
only atteft the execution of the deeds ; but in the pieitnt 
'^nftance, the witnefs by his fubfcription attefted the truth 
of the fat^s narrated, in the fame way as when be fub- 
fcribes a deed of feoffment, he declares that earth and (toncy 
the proper fymbols of the transfer, were delivered. — Mr^ 
Davifon had declared that he witneifed the truth of the 
fdds mentioned in the.pioted; and it could be no oh* 
jedtion to the inilrument that he had figned it after the 
meeting ; for it might as well be objei5>td to a deed of feoffs 
ment, that the clerk who engrolfed it did not extend (^> 
it on the earth and (lone which were uled at the transfer, of 

fp.) To extend a deed, in the \im of Scotland, means to engroG and 
Execute It. 

the 
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fwer of the (heriff fubftitutc of Orkney; for lu5 
aft could not bind Mr. Balfour.*— To this ob- 

"^jcftion 

ttie cftate. To this the cotinfcl for the fittmg member ftiH 
objected that Mr. Campbell himfclf ought to have been* 
called and fworn, ifhis declarations were meant to be relied 
on. They faid a proteft was not fo folemn an inflrument as a 
deed which however only binds the parties to it. The qucf- 
tion therefore was fimply this, Whether the committee would 
be fatisfied with a written inftrumenty when the fame fads' 
might be proved by a witnefs upon oath, fubjed to a crofs- 
ctamination ?— -The nominees. Sir Adam Ferguilbn 
and the Right Hon. Charles James Fox, differed on the 
|k>inty and gave their reaibns pretty much at large. The 
room was not cleared ; but it was underflood that the com- 
mittee would 'not receive the proteft as evidence : upon 
whidi the counfel for the petitioacr proved the tender of 
L^rd Alvn*8 vote, and feveral others, by parole evidence. 
• '*^* Macdonall has the following paffage, vol. 2. p. 502. 
•* Such inftruments of notars as are neceflary for com- 
^ pleting rights, or are folemnities authorized and re- 
«♦ quired by law, are probative by thcmfelves, nnfefs im- 
•* proven ; fuch arc inftruments of feifin and of refignation^ 
V indruments of requifiticn and premonition, intimatioDS 
** of affignations and protefts of bills ; for it would create 
^ great danger and inconveniency to parties, if they were 
^ bound to prove thefe feveral matters other than by the 
^ mftruments. Nor will it annul fuch of them as ought to 
** be mferted in the protocol book, that they are not there- 
^ in filled up ; that negledt only inferring a penalty upon 
^ the notary. But other inftniments and protefts taken by 
** parties on fundry occafions, in evidence of fa£ts and cir- 
^ cumftances attending any procedure of the parties, in dof^ 
>^ \ug or forbearing any things or to put the other party in 

«' maia 
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jcftion Mr. Douglas, in reply faid, that the pro 
left i-i the Stirlingftiire cafe was offered with st 
different view from the prefent one 5 for it was 
offered to prove the truth of the fads alledged 
in it, which he refifted, beotufe tbofe allegations 
were not made by a perfbn fworn to fpeak the 
truth ; but he faid that this proteft was iK>t of- 
fered to prove the contents of it, but merely to 
fliew that fuch an inftrument was made, and 
that the ele&ors did not acquiefce in the pro* 
ccedings. 

The committee decided, that the prouft was 
not new admiffible. Several attempts were af- 
terwards made to get the inftrument put upon the 
minutes, but none of them came within the 
following refolution of the committee, " That 
*^ before a protejl be admitted j proof muft be ad* 
** duced that it was tendered to Ue put on the 
** minutes of the eleSion meeting, and reje£led.*^ 
The proteft was entitled «* Extraft of a Proteft," 
&c. and being ligncd by the deputy (heriff 
clerk who was alfo a notary, was faid, by 
the counfel for the petitioner, to be thereby au- 
thenticated; -but to this it was anfwered, that 
the deputy fheriff clerk had in that capacity 

" mala fide, by notifjing to him ceitain particulars in that 
*^ folemn manner, are not probative of tbe id£X% therein fet 
•' forth, but regularly muft be fupported by the oaths of 
** the notary and witneffcs." 

no 
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no other pawer than to record the proceedings 
of the meeting of freeholders on the minutes; of 
which it was apparent this proteft formed no part. 
The counfel for the petitioner then proceeded to 
give other evidence of the negative, that the 
notices had not been given in Zetland. They 
appealed to the minutes of the eledion, which 
ftated the proofs produced of the notices, which 
had been given in Orkney, but were altogether 
filent as to Zetland; and they examined two 
of the freeholders prefent at the ele6lion, who 
remembered the objcdion being taken, and the 
admiflion made on all liands, that the notices 
had not been given in Zedand. 

The evidence for the Petitioners being 
clofed, 

Mr. Douglas 

Addrcffed the committee, and faid. That 
although he might perhaps have contended 
that under the circumftances of the cafe, it was 
incumbent on the fitting member to prove that 
due intimation of the eleftion had been given; 
it was fo notorious that the proclamations were 
not made in Zetland, as they were in Orkney, 
that he thought the faft would have been 
at once admitted j but had the eledors in the 
intereft of the petitioner waved the formality, 
inftead of protefling againft the ncgled of it, 

he 
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he (hould have contended that fuch a circum- 
flance could not alter a public law. He ob- 
ferved that the fyftem of reprefentation, whicb 
now obtains in Scotland, is peculiarly the <::rea- 
tureofthe ftatute law, as it was formerly the 
privilege and duty of every perfon holding his 
lands of the crown, to attend the parliament. 
The 4th claufe of the ftatute of 168 1 (the go- 
verning law of eledions) is almoft a ftatute of 
itfelf. It has a preamble which flares the in- 
tent of enabling the fubfequent regulations to 
be, that fufficient notice may be given to the 
eleftors. The mode of giving this notice is 
fpecifically pointed out, both by this acl and 
the fubfequent one of the 12th of Queen Anne. 
Now it could not be pretended that the (hcrifF 
had complied literally with the direftions of the 
ftatute: the fitting member would probably 
reft his defence on the nonufage, with regard to 
Zetland. It is however a difficult tafk to prove 
that a pofitive law may be difobeyed with im- 
punity, as the principle of a law being abrogated 
by defuetude, founds awkwardly in an Englifti • 
car. He muft obfcrve, that a reprefentative for 
Zetland, was in parliament a reprefentative of 
the whole kingdom : how dangerous then and 
incongruous would it be to adopt two different 
rules of conftruftion, with regard to the fame 
ads, which were meant to be a common guide 

to 
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to both countries. When Scotch cleftioiis 
were tried at the bar of the Houfe of Cona- 
Itaons, previous to Mr. Grenvilie*s bill, the rules 
of Englifh law prevailed ; and the inconvenience 
of a diflerent fyftem would now be great indeed, 
as a committee might be eonftituted without con- 
taining one perfon who underftood the Scotch 
law. But if the doftrine of defuetude were to 
be relied on, could his friends produce one 
inftance of an aft of parliament in defuetude in 
one part of a county, and in full force in another ? 
Upon that principle Scodand might be divided, 
Kke a chefs board, into various checkers, each of 
which would exhibit a different conftruftion of 
law. Their own conduft in Orkney (hews the 
neceffity of publifliing the notices. What ex- 
ception then could there be as to Zetland ? 
Suppofe the notices had been puWifhed in 
Zetland and one half of Orkney, or at all 
the parifli churches of both, but not three days 
before the eleftion, would not the eleftion have 
been void ? Ufage might perhaps be fometimes 
admiffible to explain an ambiguous law, but 
could never be admitted to contradift a pofitive 
ftatute, which clearly direfts the fheriff depute 
how to aft within his jurifdiftion. There ar'e no 
words reftraining th« notice to thofe pariflies, 
which contain qualifications entitling the owners 

to 
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tovotCi Notices are fuppofed to be perfonal^ 
And are not given to the land ; and it is not im-> 
probable that voters refided there, from the very 
circumilance that the lands are not valued id 
fuch a manner as to furnifli a vote ; for gen- 
tlemen of property in Zdtland, having 110 vot^ 
on their eftates, but entided to reprefentation 
as they contribute to the land-tax^ might natii- 
irally wifh to jftirchafe a vote in Orkney. Other* 
who refide in Orkney, might be in 2^dand on 
bufinefs or pleafure. The fame estcufe might 
be mad^ for not publi(hing the notice in any 
parifh in Orkney which happened not to con-* 
tain a qualification, or where the eftate had been 
forfeited^ or was in the hands of a wotnan ; but 
it would be dangerous to give fuch a latitude of 
power to the Iheriff^ when the directions of the 
aA are fo explicit* 

But it is faid, by way of excufe^ that the fhe- 
riff fubftitute for Orkney prefided at the elec- 
tion, and that he had no authority to give nd* 
tice in Zetland^ So 'much the worfe for the 
fitting member; for of courfc a perfon prefided 
at the eledion, who is not mentioned in the zA 
of 1681, and who had no power over, or coii- 
neftion wich^ one half of the country^ 

Another ground of juftification has been, 

that die ufage was in their favour, aiid that thi& 

abjeAion w^s not taken at the lafl cle£^ion, 

C c , though 
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though there was a conteft for the county. Btrt 
it might juft as well be faid^ that becaufe a cer« 
tain RighftHon. member of parliament was rc« 
turned when a minor, and no obje&ion wa» 
taken by thoie who, young as he was, might 
have wiflied him out of the Houfe, or even if 
it could be proved, that none but minors were 
ever clefted for a particular borou^,— the com- 
mittee would hear (ucfa evidence, or be induced 
by it, to abrogate the a£t of William III. which 
excludes minors from being ckofen. At beft, the 
circumftance could have no greater weight than 
an agreement, which, if it were proved, could 
not avail Mr. Balfour, according to the Seaford 
cafe. That cafe was not the firfl in which the 
want of notice proved fatal to an eledion. The 
committee of privileges refolvcd in the Win- 
chelfea cafe (j), " That an eleftion of a bur- 
" gefs to the parliament, without due warning 
" aforegoing, if any of the eleAors be abfent ac 
" the time of fuch deflion, is void; for with* 
** out fuch warning aforegoing, the eleftots 
" know not when or where to meet ; and they 
^* are not bound to attend, continually in cx- 
" pedtation when or where it fhoald be.*'— 
It is likewife remarkable, that the two Tield- 
ens, who were excluded by the mayor, aftually 
tendered their votes for the petitioner {b). So 
(«) Glanyaic'i Rep. p, 19^ (^) p. 15. 
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alfo in the year 1660 (8 Journ. 76) the Houfe 
agree with the committee, that the eledion of 
members for the borough of Hellfton is void, 
*^ in regard due notice was not diereof given.** 
Thefe were inftances of the common law of 
parliament^ before an adlual line was chalked 
out by ftatute. The words of the 7 and 8 
William III. ch. 25, require the returning of- 
ficer to give four Jays notice at leajly of the day 
appointed for the election. An erroneous opi- 
nion had prevailed, that the day on which the 
notice was given, and the day of the eleftion, 
might be reckoned inclufively : and the election 
for Seaford was made on the 30th of March, 
in confequence of notice given on the 27th. 
The only eledtor who figned thepetition, complain- 
ing of want of notice, was prefent when the poll 
was taken and voted. Proof was alfo offered, 
that all the eleftors of the borough (except two, 
who were in the intereft of the fitting member) 
were prefent } and that the petitioner and his 
friends had urged the returning officer to com- 
mence the eledtion, contrary to the opinion 
of the other candidate, who at lafl ac- 
quiefced. But the committee watching over 
the intereft of the public, would not allow fuch 
a compaft to overturn a public law, ^* which 
*< no individuals could alter or controUl.** In 
jthat cafe a diftinftion was taken between ads 
C c 2 which 
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which arc merely diredtory, and thofe which art 
tonclufory, but without effeft. It was likewifc 
argued, that the penalty of 5G0I. was the only 
punifliment -that could attach upon the negledt 
of the a6t ; but that aiqgument was alfo difre-^ 
garded. In the prefent inftance there is no pre- 
tence for either of thefe arguments, as the in- 
jubftion of the-ftatutes is exprefsi The ad of 
1681 inflifts no penalty; leaving the pu- 
niihment of difobedience to the common law. 
The penalty inflidedby the ad. of Queen Anne, 
is therefore cumulative, and cannot be taken to 
operate as a repeal of theformer law. — Mr. Dou- 
glas concluded with faying, that, in his appre« 
henfion, it would be impoffible for his friends to 
point out any folid difference between the Sea- 
ford cafe and the prefent one $ they might draw 
an ideal diftindion> as the notice was there de- 
fedive for want of time j here it was defedlivc 
for not being given at the proper place. But 
the principle of each was the fame; and he trufted 
the fame principle would now be fupported by 
a fimilar decifion^ 

The cafe for the Petitioners being clofod, 

Mr. Fjeroussonj 
On behalf of the fitting member, faid. That 
the queftion feemed to him to be. Whether the 
omiffion of the returning officer was in this cafe 

fucb 
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(uch a^ to draw a very feyere punifliment on 
Mr. Balfour, although no connexion wa$ proved 
between them, and no detrimental confequence 
had followed to any one concerned^ in the elec- 
tion ? He agreed- with Mr. Wight as to the 
nature of- the qualifications which beftowedthe 
right of voting in Scotland-as a freeholder; but 
he obfervedj that if there was any part of that 
country which poflefled neither of the two re- 
quifites, it was for the purpofes of reprefentation 
in the Houfe of Commons, nearly in the fame 
fituation as if it were part of Norway, to which 
kingdom Zetland belonged, at s(. period- nou 
very far diftant. The ftatute qf 1681 was 
penned by a very abla lawyep, Lord Stair ; and 
he wa3 willing to admit, that not a Word of k 
was to be rejeftedi But at the fame time it muft 
be conftmed- by the rules of common fenfe, 
otherwife the claufe which requires intimations 
of the ele(5l:ioi\ to be given "at eacU paroch 
<* kirk*' on Sunday immediately . aft^r the pro* 
clamation of ihe writ at the head burgh, might 
be conftrued in fucK manner as' to require no-^ 
tices of an eleftion for a county to be given at 
all the parifh kirks in Scotland^ and perhaps in 
chriftendom : neither would fuch a literal con- 
ftruftion anfwer the purpofeof the petitioners^ 
fcr the aft diredis the freeholders to meet atj 
$he head burgh of each (hire or ftcwartry 5 buc 
C c 3 there. 
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there is no head burgh of the united ftew- 
artry of Orkney and Zetland, Kirkwall being 
the head burgh of Orkney Proper, and no more 
the head burgh of Zetland than of Middlefex. — 
The intention of the aft muft therefore be con- 
lidered ; and this is declared by the aft itfelf, to 
be the giving of fufficient notice to the free- 
holders, which muft be prefumed to have 
been done when every one knew of the elec- 
tion, and when thofc very perfons who com- 
plain of want of notice, took an aftive (hare ia 
the proceedings. By an aft of the Scotch par- 
liament, no market can be holden on Monday, 
thatday being thought too near the Sabbath ; but 
he (hould be able to prove, that it was phyfically 
impoflible to intimate the notice in each parilh 
church in Zedand in the intermediate time be- 
tween Tuefday (fuppofing the market to be 
holden on that day inftead of Friday) and the 
following Sunday. The aft could not there-^ 
fore be thought to extend to impoflibilities ; 
but if it did require thefe formal notices, the 
penalty inflifted by the ftatute of Anne, feemcd 
to be only puniQiment for difobedience. At 
any rate, his friends on the other fide could 
hardly imagine that, ftriftly fpeaking, they had 
made out their cafe. They might have . fub- 
poena'd the Iheriff depute; or if afraid of the 
expence attendant oifi that mcafure^ they might 

have 
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liave called upon the precentor (in other words, 
the parifli clerk of Unft) or of any one of the 
{)ariffaes of Zetland, and might have aiked hiax 
the fimple queftioR, Whether he had read 
.any paper from his defk on fueh a day ? As 
he did not however wilh to reft the cafe of his 
clients on the omiifions of his adverfaries, he 
ihould proceed to ftate to the committee fome 
part of the hiftory of the country 5 from which^ 
lie trufted, it would appear, that no negli- 
gence was imputable to any one at the laft elec^ 
'tion* 

Mr. Fergufon then ftated, That the Zetland 
'aflands were divided from S cocland by thePendand 
Firth; that their principal town was not Lerwick, 
as is generally imagined, but Scalloway; and that 
the Zetlariders never h?^, at any period of tim«, 
the power of participating with 0>kney in the 
*cledtion of a member of parliament* The old 
•extent was impofed two centuries before Zet- 
land was ceded to the Scotcilh crown, fo that 
of courfe, that qualification could not. extend to 
•chefe iilands. They might indeed have had va- 
lued rent j but in point of feft, that was equally 
unknown to them ; their quota of the land ta< 
(one-third of the funi aflefled upon Orkney and . 
Zetland) being paid in the following mode 
©ne half by Sir Thomas Dundas, in right of his 
C c 4 barony 
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barony of Zetland ; and the remainder by tho 
inhabitants, who colleft it according to a me« 
thod of their own. The correfpondcnce be* 
tween Orkney and Zetland is extremely rare, 
and is chiefly carried on through Edinburgh or 
London. 

There are forty-fix Zetland iflands (thirty^ 
three of which are inhabited) and thirty places 
of worlhip ; fo that, . though the cures are com- 
mitted to, thirteen minifters, yet, according to 
Mr. fVight^ in his book on Eledlion Law, it 
would be neceflary to make the proclamations 
in e^ch of thefe churches, notwithftanding di«. 
vine fervice is perform^ in them only a few 
times every year. Formerly, both Orkney and 
^tland belonged to the crowns of Norway, 
Denmark, apJ Sweden ; they were pledged iij 
fecurity for the portion of a daughter of Chrif^ 
tian I. King of Denmark, who married Jame^ 
the Illd of Sgotlaad ; ^d though a^ll claim tp 
them was afterwards releafed, and particularly 
on the marriage of James VL with the Princef? 
Anne of Penmark, an author, of the name of . 
forpbeus^ has written ^ book to prove that they 
jdill belong tq Denmark^ 

Whilft psirt of Norway and Dennaark, Z^- 
land appears to have foraged a jurifdidion fepa- 
rate from Orkney, being governed by an of- 
ficer, called a fQw4i a{^d after Orkney had a 

(heriff 
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flierifF appointed by the King of Scotland, Zet- 
land was ftill termed a folderie. A giant of 
Queen Mary to James Earl of BothweU, who 
was created Duke ot Orkney, gives him ♦* co^ 
^* mitatum terras et infulas de Orkney ^^^ but 
^^DoMiNjUM €t infulas de Zetland.'' An4 
smother charter of that Princefs, confirmed by 
- James VL diftinguiflies Zetland as a folde^ 
tie. 

The aft of 1669, which unites Orkney and 
Zetland, and annexes them, fo united, to the 
crown of Scotland, preferves them feparatc as 
Xo the purpofes of eledion ; foi* a fpeciiic claufe 
referves tp Orkney its rights on that head (j). 
The aft indeed apppinrs a fteward, whofe jurif- 
fiiftion extends over both ; but the union is li^ 
jnited, and confined to the purpofes 6f govern^- 
xatnt. It becomes neceffary, therefore, to coq- 

{a) The concluding words of the ftatyte are» " It U 
«* dways declared, that this a6t, and annexation forefaid» 
<^ ijiali not prejudice the Bi(hop of Orkney of his patri« 
^* ipooy and privileges belonging to him, or of any part 
*' thereof; and th^t he stud his fuccelTors ihall be in the 
«* fame cafe as they were before the making hereof And 
<* likewife it is declared^ that the annexation forefaid, and 
^< the fuppreffion of the faid office of (heriflT, and the ered- 
^Mng of the faid {(ewartn|r, ihall be without prejudice to 
^' his Majefty's vaifals within the iaid ides of their liberties 
^* and privileges^ to have and fend commifllpneri to par- 
«* liament to reprefent them as they did| or might have 
#* done fcwroerly,'* 

fider 
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fidcr how the members for Orkney were eleded 
previous to that union, when it will be founds 
chat the Zetlanders had no participation what* 
ever in the choice of them. The lands in Zet- 
land being iidal, or allodial, tranfmitted by 
defcent from the Norw^ians, who originally 
poflefled tbemj it was impdiible that the 
owners of them (hould fit in a parliament com- 
pofed of the feudal vaffals of the crown> wha 
were the only ^^ir^^ curU- Accordingly, in the 
rolls of the Scottifli parliament, the members 
are uniformly 'ftiled commiffioners for Orkney 
alone. It will be hard to fay, that every one of 
theffe eleftions was void ; on the contrary, every 
one of them feems to be a tacit recognition d 
the legiflature, that the udal men of Zetland 
had nothing to do with chufing the reprefenta- 
tives of Orkney. 

It was perhaps right that committees of the 
Houfe of Commons (hould follow the rules of 
evidence and mode of examining witnefies, 
which their predeceffors had obferved, and 
which were drawn from the principles of Englifti 
law, and founded on good fenfe and reafon. 
But he did not apprehend that it would be juft 
to go fo far, as to apply the dodrine of Englifli 
tenures to Scotch charters, or toconftrue a Scot- 
t\(h ad of parliament by the rules which ob- 
tain m the courts at Weftminfter. It might 

mdeed. 
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indeed, upon that principle, be {aid, that a 
law cannot be abro^ted by difiife ; although a 
very great {a) lawyer mentions the many (ad dc* 
bates (public and pivate) upon old forgotten 
ftatutes; and it requires fome ingenuity in 
Lord Coke to explain the &6t of u&gc, eftab* 
Ufliedin many inilances, in direft oppofition to 
a pofitive law {if). The principle of defuetude 
is unquefbonably received in Scotland^ and has 
been recognifed, both by the Houfe of Lords 
and cominittees of the Houfe of Commons : bjr 
the former, when they repealed the decifions of 
the Court ot Seffion in 1757 and 58, thereby 
declaring their opinion. That the ftatute which 
requires the magiilrates of boroughs in Scotland 
to be refident, had gone into difufe ; and by 
the latter^ in the Stirlingfliire cafe during the 
prefent feffion, when they allowed the petitioner 
to bring forward an obje&ion' which had not 
been made at the meeting of the freeholders, 
contrary to the exprefs provifion of the a£k of 
1 68 1. The principle is founded in reafon ; for 
as all law derives its force from the aflent of the 
people, that afient may as well be ligniBed by 
a decided line of action as by a verbal decla- 
ration. 

(a) FUe Lord Stair, B. i. Tit. i! § i6. 
(h) 2 Doug. CoQurov. EledL p. 206. 

la 
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In the prcfcnt inflamcc, the conftant ufago 
which bad prevailed, was founded on the befb 
reafon ; namely, the inudlity and impnufbicability 
of doing what the petidoncrs contended to be* 
made abfolutely neceffary. 

As to the cafes which had been quoted, Mr. 
Fcrguflbn faid. He could cafily diftinguifh: 
them from the one under confideration. In 
the Cirencefter eledtion, the abfence of two 
voters was procured by a falfe declaration that 
the deftion was not to proceed j but no improper 
conduft of that kind exifted here^ The deci- 
fion in the Seaford cafe, in one point of view, 
appeared to him to be unjuft, as evidence waa 
oiFcred, to fhow that the petitioner himlclf had 
fuggefted the day of eledtion to the returning 
officer ; and thus, contrary to a known maxua 
of law, founded his complaint on his own ille* 
gal conduft. But at all events, the merits of 
the eleftion might have been involved, whereas 
here, all die other fide had to complain of, was 
the omiffion of a ceremony, ufelefs in the pre- 
fent ftate of fociety. He trufted, therefore, that 
when the committee (hould have heard the evi- 
dence he had to adduce, they would not only 
be of opinion. That the petitions of Colonel 
Dundas and the Freeholders were ill founded ; • 
|)ut alfo, that they were frivolous and vexatious, 

Th^ 
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The counfcl for the fitting member then 
gave in 

Evidence. 

I • An authenticated copy of a charter granted 
by James VI. of Scotland to Robert Earl of 
Orkney, dated the 28th of Oftober 1581, con- 
firming a prior grant made by Queen Mary to 
the faid Earl, dated the 25th of May, 1565. 
It contained the following words : ^^ Cum omni-- 
*' bus et fingulis terrisde Orkney et Zetland^ &c» 
*< ac de officiisVicecomitis Vicecomitatus de Orkney^ 
^^ Ficecomitatufque et Foudrta Zetlandia:.** Al- 
fo, ^' Cum officio Ficecomitatus de Orkney, et Fice^ 
^^ comitatus de le foldrt^e de Zetland cum omnibus 
*' priviligiis libertatibus feodis et divorciiSy eifdem 
« i>fficiis fertinentibus et fpeStantibus.'' 

2. A fimilar copy of a charter by Queea 
Mary to Earl Bothwell, dated the 12th of May, 
1567 {a). 

3. A copy from the records of parliament, of 
a proteftation by Patrick Blair, commiffioner to 
parliament for the (hire of Orkney, againft the 
aft of annexation in 1669. 

Mr. James Home produced examined copies 
Qi the rolls of parliament from 1587 to 1689* 
{a) Sec ant. p. 393. 

By 
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By thcfc it appeared, that the Icflcr barons were 
filled commiflioners for Orkney ; but the rolls 
do not contain the names of all the reprcfenta- 
tives chofen throughout Scotland , but only of 
thofe who appeared in parliament. 

4. The minutes of the eleftionsin 1734, 41, 
47, and 54, were produced, together with the 
notices which were then given. 

It was proved, that all the freeholders on the 
roll, were prefent at the lail eleftion, except four, 
■one of whom refided in Zetland. One of thefe 
four had declared, he knew of theeleftion ; and 
another was at that time out of the kingdom. 

Mr. James Hey faid, he was well acquainted 
with Zedand 5 that there is no valued rent there 
as in the other counties of Scotland, the land- 
tax being apportioned by another rule, peculiar 
to the country : that he was intimately ac- 
quainted with the navigation of the Zetland 
illands, but not much with the diredt naviga- 
tion between Orkney and Zetland, as there was 
litde intercourfe between them. There are 
twenty-fix places of worfhip in Zetland, which 
are comprehended under twelve charges, each 
of which contains more than one original pariftij 
each parifli had formerly a church. He faid, 
the intercourfe between thefe iflands was liable to 
fomany difficulties and impediments, thatac^ 

cording 
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cording to his judgment, during the winter 
months (from September to May inclufive) he 
ihould fuppofe it impoffible to publifti notices 
at all the parifh churches, and return to Kirk- 
wall in Icfs thaii thirty days : two or three 
months might be requilitc. But if different 
veffels were difpatched to each of the illands con- 
taining churches, there was a poffibility (winds 
and weather favouring very much) that the no- 
tices might be publifhed in half the time. Fair 
Ifle is fifteen leagues from Lerwick, and has a 
parifh church; the navigation between it and 
the main iiland is the moft dangerous in the 
North Seas, owing to the ftrong currents of tide 
at Sumburgh Rooft. Veffels go from Zetland 
to Leith, Hamburgh, Norway, and Holland ; 
but he did not know of an inflance of a veffel 
going diredly to Orkney. He had freighted a 
veffel for a finglc paflenger, who came by mif- 
takc to Orkney inflead of Leith, and faid, that 
if he had a letter to fend from Zetland to Ork- 
ney, he fhould fend it by the way of Leith. 
Fair Ifle is the fouthermoft of the Zetland Illes, 
and the nearefl to Orkney ; the fartheft is Unft, 
which is at the diftance of thirty-fix leagues from 
Fair lile. The navigation to the iiland of Foula 
is more dangerous than that to Fair Ifle, and nei- 
ther could be performed by the 2^tland open boats* 

A veffel 
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A veflel might go from Lerwick to Fair I{tind^ 
perhaps in three or fow days ; but the witoe& 
laid, He would. rather go to and return from 
Hamburgh. The iame wind wifll not anfwcF 
for all tlie iflands. There are three churches ia 
Zell and fourteen in the main ifland^ which are 
comprehended under four charges. He produced 
an extrad which he had compared widi the 
original regifter in the IherifTs court at Ler- 
wick. It was a writ of inhibition, and wa» 
produced to (hew, that the fticriff held ^ courti 
of record in Zetland. 

Mr. Robert Rofs faid. He lived in Zedandy 
and had landed property there for which he paid 
land-tax. It is afiefled in Zetland upon the 
mark of land which the witnefs faid was a de- 
nomination for a quantity of land> as there is na 
valued rent. He was thirty-nine years of age j 
was born in Zedand, and had conftandy lived 
there. He never heard of the publication of a 
writ for the eledlion of a member of parliament 
in Zetland : and on his crofs-examination by 
the counfel for the petidoners, faid, he had had 
no farther intimation of the laft eledtion than 
what he colledted from the public papers. He had 
been colledor of the tytbes in the ifland of 
I'oula for four years; there is a church there^ 
but the minifter refidcs on the main ifland. He 
had waited ten days in fummer to fail fronir 

Foula^ 
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^Fbdbi mA kft wmeri, ne %ote eodd get to 
die iflflDd £« tiro »on|lis» 

The wadiMe ftr ^ fifeicf infetribcr being 

Mr. D4^L^$ 

$1^4 Ie wfte Ilifi 4uty to h^drcfe the «cDmmitt^ 
ii|«A isthac af9)nraii9iamtobeainoftextt^ 
^ftftiMWT cafe, itnGg tbe pectttoiiers ^ibandoi^ing 
liie dmrge (dity had adbnanced ffefpe^Ang the 
nAtoiflion of iQegd votes, refted their cafe oa 
Ae wnt of fonpd ndtice in Zetland, which waft 
mHnfdaobfid t>f^ not bf the freeholders of Zecw 
ivld# IsHC 1>7 thofe df Orkney ; not by thoTe wh^ 
i»i. reottved no tidtice, i)dt by thofe who i a 
«OttAqui^de of aotiice had tafcca an a^i^e paift 
fit the elc&iiuu. The cmnnfittee would perceive 
^Amt iSaoy wfcre calkd ^uponto coailFue the ofita 
Qif T68.t md «f Qoeen Anne, in their ftridk 
«idiri^d tenn)^ and mot ascordiiig to the prin- 
tag^ t>f equity tod juftioei bat if that line Of 
4onibrtiSion.warett>be.aaopted, heihould fob- 
mk to tbeti: xsonlideration. That the rules df 
^Vbmeweit as muchrufes of law asany others ; 
mid VmiM he juftified in reqiairmg the fad of 
infant df nouce to ibe proved by the moft ftriftly 
legal and onqBeftxonable evidence. Now one ctf 
4be:firft.prjDtipk$ of the »law of evidence is, that 
4ki hbftikalUK addweA which de mcure <if 
Dd die 
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the cafe will permit. . Does the cvidenoe diedV 
on the part of the fitting members, amount tt> 
this > Surely not : for the beft evidence of the 
fa£t of non-publication of the notices would 
be to call the clerk of one of the churches, 
who ought to have read the notice from his 
deik on Sunday, and who would have declared 
that no notice was given him to read^ Mi^ 
Douglas has indeed faid. That, as the fitting 
member affirms that the notices were publiQied^ 
he ought to prove that affirmation :• but when 
that gemleman*s clients affirm, that no fuch 
notices were given, they affirm a fad: withia 
their knowledge, or of which diey ought- to 
have been certain before they went foiar as to 
prefeht a petition :to the Houfe of Commons 
on that ground. Were a different r«de to be 
adopted, a petitioner by flating that the votea 
received for his adverfaiy were not legal, woidd 
throw the burthen of proving their legalityiofc 
the other fide, inftead of being 4ibliged,-ashei9^ 
to prove the truth, of his allegation. In the pre- 
fent cafe the inconvenience would be moiifh^UG 
. indjced ; for, inflead of the petidoner's. proving 
want of noiice in a fingle church, which it.was 
contended would anfwer their purpofe,. the 
fitting member would 5c compdlod to- bong 
fixty witneffijs fi-om Orkney and iJctland,^ to 
prove tlmcnottce iiad been.gisQtn in^ each indi- 
vidual 



ORKNEY AND ZETLAND- 403 

iidual church. Taking for granted, therefore^ 
that the proof of non-publication would be 
expeded from the other fide^ he begged leave 
to alk, What they had proved? — That the 
iheriff depute did not prefide at the eledion ; 
which he apprehended would have turned out 
to be immaterial, if any allegation of that kind 
had been made> but from the confideration of 
which he was freed, as there was no fuch charge 
in the petition. It appeared in the next place, 
that the (herifF depute had two fubftitutes, and 
that the lubftitute for Orkney had declared, 
that he had not publilhed the notices in 2^tland. 
Such a confeffion might have effedted the 
iheriff depute if he had been fued for the 
penalty given by the flatute of Queen Anne, 
provided Zetland were within the meaning of 
that aft, and within the jurifdiftion of the flie* 
riff fubftitute for Orkney. But he woul^ alk 
upon what principle of law any perfon, much 
Icfs a third party, could be affefted by the de- 
claration of an agent, made without the for- 
mality of an oath, upon a point not entrufted to 
him. He begged leave therefore to fay, that his 
friends on the other fide had not made out their 
cafe by legal evidence; which he trailed would 
induce the committee to take care, if they were 
determined to have ftricl law againft juftice, 
(hat they (hould have no more« 

D d a For 
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For the oib«r {wrt df his trguiniixic^ Ht Ikt* 
l»^^y he (h(mld allow that the cafe of the pf 
titioM^s had btfen fioved; and fliodd jDrocccd 
to enquire wb^theri cbnfidcring bU t^ ckoum* 
iUnces^ it fdU within the principle^f kw which 
had been cont^ndtd for? The evidescehtud 
|)rpved> tfaat Orkney was«reprefenied ftparitefy 
tKfore the ad of annejicatioD in t€6g. Was k 
clear, then, that the ki^ilature nwam bj thiett a& 
to g^ve the Zetlanders a concurrence with the 
fretshplders of Orkney in future tHa&ioa^ ? Tht 
ad GOOt^ned no exprefs words to that purpofe. 
The ot^eA of k was not to regolaie the right 
of reprefcncation^ but to confoiichtte the jorif* 
didions for the pui^fes of goVernftieat^ There 
being no freeholders in 2^ethmd, and (35 the law 
of ScotiMd then flood, and flaiKis m this day) 
it being impoffible that any perfon could be 
qualified to vole m r^fpeSt of hmdstfaere, couM 
die kgiflation mean that the natims ibodd be 
given to die ZetiaiMkrs f Hie ufage is exphi« 
nacpry of the fiatutes.and it appears fifomthe 
minutes given in evidence, diat there » not afin« 
gJe inftance o£ thefe aoticcs havhig been pro- 
Glaimed in dieie iflands. Hewasveiy willingioad* 
mit, that, antecedent to all ads of psriiaaicnt, it 
WAS r^afonable whenever there was lb be an 
eledioQ, chat the dedors ihoidki have notice of 
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Hy but thai pibdfde, coujd ntver extemd to 
this, that ctodfe wbo W4cc jaot eledors fliould 
bare notice BXhf^ M Utde benefit tber^rai 
could ht derived to the pcdtioners by moontms 
to the foUrce of all bw thfe fitncfs of things^ 
^ by attempdog to bring th^ qifQ within die 
Imer of tht ad: of 1681 ; |br the enafting* 
dBsak is by a found nile of lav to be conftrueS. 
According to the intent and meaning of the Icgi* 
* Mature at the time of paffing the act ; and thiefir. 
are beft ooHected from the words of the pream>^ 
hks^ which declare the effect to be^ ^< that fuffi.. 
^f cient notice may be given xo all perfons having 
^^ 'IfoU in ibe ekStiw wha are t9^ eleEt.^ — The 
JDi%es hare frequently, in the language of a 
learnpi author {a)^ ^^ expounded the words 
^ entirrly ccmttary to the text, and fome« 
^ times have* taken things by equky cor* 
^ trary ^ tlie tax^ b order to make thsrm a 
^ gree with seafon and eqpky/' -^ Nuflie*^ 
XDDs jinfiances are given : he aisbis m anpiiher 
part of his work /^jt^ the fr^fewing d>fervadoiu : 
V Tha judg^es of the law in adl ti^nes pall* 
*f have fo &x purfeid the intmt of the tnaker 
<f of ftatu&es, that they have expounded t,%: 
M wbicW wece generdly In words, to be buc p|v« 
<i ticuiar wfaer^ tfae intent was particukr/' In 

(a) f LowJcn's Com* p« xo^. (I) P. 104. 

Dd3 th 
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the prefent inftance, Mr. Dallas iaid, he only 
aiked an equally reafonable conftru&ion, namely, 
interpreting the aft according to the intent of it ; 
which was to give notice to thofe who had a ri^t 
to come to vote* This principle would likewiie 
fiimifli a rule to conftrue the words of the fia* 
tute of Anne, which orders the fticriff to pub- 
li(h the notices at the feveral parifli-churches, 
within their refpeftive jurifdiftions ; for thdr 
jurifdiftion in this particular cafe, may well be 
conftrued to have a reference to that diftrift 
exdufively in which there were freeholders, bc- 
caufe if the legiilature had been told that there was 
a diftant and unconnefted part of the country, 
in a fituation which rendered it impoffible that 
there could be freehold qualifications there, an 
exception would certainly have been introduced 
into the aft with refpect to it. The durection to 
give notice at the parilh-churches plainly arofe 
from an idea very natural at the time that the 
freeholders were refident on their freeholds, and 
regularly attended divine worihip at the parifh- 
churches. From peculiar circumftances this could 
not apply to Zedand ; and therefore Zedand has 
always been holden an exception to the law, how-' 
ever broad the words of it might be. The un- 
interrupted ufage which has prevailed, demon- 
ftrates alfo the acquiefcence of all parties, and of. 
the legiilature, in the interpretation Syhich W 

* ' tha% 
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dius conftahdy been put upon the law. But^ 
even if the words of the law could not poffibly 
admit of fuch a eonftructioh^ the difficulty of 
putting the law in execution, ^fing from the 
number of iflands, thefmall communication be- 
tween them, the ftrohg currents, and die variety 
0f windsrequired, bringsit under the doctrine that 
!^Aas of parliament that are impoffible to be 
" performed, are of no validity {a) ;" for the 
judges will prefume that the legiflature would 
not have pafled fuch a law if they had been, 
aware of all t^e circumftance$ of the cafe, efpe-^ 
{dally when, as in the prefent inftance, an attempt 
to comply with the law would in fact be preju- 
dicial to the voters of the county, as the returns 
^ould not be received in time for the election. 

Mr, Dallas then entered upon the cafes of 
Winchelfea and Seaford ; which he maintained 
to be extremely different from the prefent : tho 
latter turned uponancxprefsatt of parliament, 
of the (onftruction of which no doubt whatever 
was entertained j; neither was ther^ any evidence^ 
pf uiage, fuch ^ had now been adduced. In, 
that caufe the public mi^t he interefled; ia 
Uie prefent the public were not injured;. £br 
the Iheriff did not act^ according to the con-, 
fent of the parties.; but the omzifiofi was, at 

s Blackft. Com. p. 91, 

Dd4 ' worft 
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ytotft nn etrotm form^ and ootmrAaifiMmm 
^chehiw. Hecooclinkd,wiih|Mffiil{Oatlit 
itomminee Ike ftivofa^<tf die duiqpB whidl juA 
been brought againft dK fictJAg ilMiabet; 

Addi$ion^Evii$He$ for tii T$titi^mfs^ 
The coQirifel for dio peckiootfs^int <feliwii4 
jn autfaentkated copies el two Cdawuffiott ftdiB 
the fretholdsrs of Qtkmif ttd Zedsiid(sf iftef 
£iid) CO dieir repre&AiattVds ia dtt^gadiaoiequ: «C 
Scotland; one d^ed the ^i6ch d Apvil s66jf^ 
t&e other the i idi of Augiift 1669'; bucfffWiMi 
f» the ad of ^ittiexatkA* "l^bcfe bcHigpMdciMii, 

Mn WioJiT^ 

In reply fairf, Thit trttwidifemdhig boA Ac 
counfel on the other fide hid treated die at^- 
nients urged by die petkiofters, as e xti t mei y 
light and frivolous ; each of them had thooghe 
k neccflary to employ al! his ingenuity in a 
fpeech of great length, to perfbade the tMu^ 
mktee to be of die fame opinkjn. They had 
dwelt much on the faihite of the proof oflfered' 
by the petitioners ; but he begged kave to fay, 
that iboiTgh his Clients had not perhaps giveB die 
very beft evidence of the want of notice, they 
had given very fatrsfadtoty evidence of k, which 
feemed to be admitted by the argument surged 
on the pare of the fitting member; the tendency 

•of 
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jCfvrMc e^ Mcii ce was to prove^ not oifly that 
nodcea were itoc ptiUHhed at the laft eledHon^ 
but thar tftcy were never piibKflicd at any former 
cne. The imnutey of the eleftion alfo ftate^ 
diat &e notices were ptrbfifhed in Orkney ; but 
no mention is made of Zethnd : neither are 
liie notices themfdhres given in, though they 
Ittve been repeatedly called hr, and ought to 
fctve been produced. He obferved, that the 
terms Principal and Agent, were milapplied 
when they were pven to the Iheriff depute and 
iubftitiite : the latter had, in the preibnt in. 
fiance, aH die authority of Ac former devolved 
vpon him, and was equally widi him an officer 
ef the public. If it was his duty to prcfadc at 
the ele<^ioni he mufl be fuppofed to have had 
ftme authority over 2^and as well as Ork* 
ney 5 for if he had none, the eleftion for 2&ct* 
land was coram non judice^ and was therefore a 
violation of a public law which would be noticed 
try die committee, although there was no alle- 
gation to that effeft in the petidon. Taking 
die faft of the non-publication of the notices to 
be cftablilhed, it only remained to attend t6 
jfte fe.w; but whatever might have been the aiici* 
entconftitutionof thefe cbuntries, they belonged 
to Scotland beforei 669, though the aA paffedthat 
year annexed them infcparably to the crown* 

The 
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The parliament feeing the diikdvantage ai« 
tending the feparate jurifditStions of high (he« 
riffs (which were v^ry conimon in Scotland til^ 
thpir abolition ia ^[7.46) gf^blilhpd aLftewartr^ 
oyer thof^ united ifland^ ; 'nq;r was t^e, umpi^ 
luerely confined to the jurifdidion of. the ftejir-) 
;^rd ; for, from the papers delivered in^ it ap7 
pears that the freeholders pf the qounty ot 
Orkney and Zetland, took a joint concern in 
appointing their, reprefejisative? to, parliament. It 
was not neceflary. that the aft of annexat^o^i (houl4 
cxprefsly notice the right of the Zctlanders ^ 
|hey had only to get their land valued to ei^oy 
it, and he apprehended, could not be rcfufed^ 
if they now applied tct parli^ent. One intent; 
of the adl of 1681, undoubtedly ^s tp. give pro-^ 
per notices to the eledors ; biit it does n^ot.ftofi 
there i it does not give the. (heriff a difcre- 
^onary po^er, but chalks out 9 dircft linc^, • 
which, as a minifterial o^cqr, he is bound ta 
follow, and cannot argue that the, notice givei^ 
t)y him was fufficient, when the legiilature ha^ 
faid th^t due notice muft be publi(hed,at eyerji: 
parifli church within his jurifdiftion, . As to thq 
cafes which had been quote^. to fhcvi that court^ 
of law had fomctimes reflxained thie generality o^ 
an aft of parliament according to the intent of 
it; he anfwered, that thofe were queftions be- 
tween individuals, in which their private rights 

were 
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¥eere concerned ; but the queftion here» turned 
ppon the duty of a nunifterial officer to the^ 
public : in fuch a caf?^ form hecqak^^/ubftancCf 
The owner of an eftate, who wiOies to be en- 
rolled, mud lodge hts claim in the fheriiPjsi 
court two months before the Mich^lnnas meet-<. 
ing of the freeholders ; i day lefs. would prove 
&tal.' yhe ifluing of the precept, ttj^ indorfe* 
ments requiiite to be made, the place of elec*« 
tion, are niatters of form j yet a negied in any 
one of thefe particulars would avoid an elec- 
tion, in fo much fo, tha^ it had been thought 
neceflary, in time; of war, to pafs an ad to 
change the headburgh where the freeholders 
ought to have met. He had not objedted to the 
evidence of ufage (which, however, he thought 
irrelevant where the law was fo exprcfs) becaufe 
the witnefles^ who were called to prove it, e^- 
bliflied alfo the o^e of. the petitioners.; but to 
(hew the impraaicability of complying with the 
adt, at leatl an unfuccefsfiil attempt to execute 
the direftions of it (hould have proved. Par* 
liaipent was diffolved the i ith of June, the writ 
bore date the 12th; is it poffible that, between 
t^t day and the 28th of July, the notices 
could not have been proclaimed at all the 
parifh-churches in Zetland ? One man might 
perhaps require thirty days to go through all the. 
^flands, but feveral might have been employed ; 
*' • ' • and 



th« coufifd £ur tl^ fitting tocwim would d&eq 
Itme bMn able ta Ihew tbac no o^trtioft ia4 
been €aiic»dy m oisdei: M cottiply with the cfi- 
icftions of tlie law^ TbojF h^ indeed, fiod^ 
Tluf ^ pedtioAeis had iUffia^od na lofe fap 
wuit ol Aedce ^ smd could gq^n no^lim^ if iha 
de&toa w«Fe deckised tq be vcsod. But fa^ d*^ 
not cocnpr^ieiid v^hat gMonds die; kid to af- 
feft the kiter ppopofition, cxicept, b]|( meaiis o£ 
tlie iecoAd-fighty thcf could fbretelt that Mr. 
Bfttfeur would be elefbed ^^gnn ; and as ts> tbei 
Ibfmer pdfitioa, it would equaUy h^ire appUec| 
Uk the cafe cf§ Seaferdy where^ however. Urn 
c^qsmittee declarad the eleftion vokL He did 
<K)t &e why hi^ clients fliould be psevented fiawi 
taking advantage of a public low, the &rious. 
dSfirciffion of which he though would never be 
flirted to be frivdous or wxadous. 

\f ith regaid to the new* eviideace^. 

Mr. Fe»ovs«gw 
Sidd» That it was completcljr. cooomdidied hf / 
A<e ad of 1^69, which would have faeea nut- 
gati^ if Orkney and Zedand had been unirBd 
beftxre. The pexfim duxeficM^ wfaoev^ he wa9> 
tim drew diefe cofaiiiifi|aiu> betngred aa i^Ko- 

ranee, 
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tmxccj vfYi^ tvotdd ndt Azttip Ui^MAxontf on 
Iwa^ fiiffidenc to conrnt^Kidl: a public hM^ 
ide ' calls thofe iflands indeed, an united Jberiff- 
domi but he ftates the eIe£tor$ to he. Gentlemen^ 
JnhakptanUf ttmtor.Si arid in a word, perfoji* 
pi every defcripcipn, a:cept tWe who, by tke 
cottflatution of Scotkad, bftve .% right to ^rtct 

or <:6mtntffioilers of (hires.— The commiffiofls 
therefore only (hew, that the pcrlbris concerned 
in theni attempted to do what they h^d no r%hc 
to do i aad ihat che whole taran&dion was ik 

aft a blunder <#)• 

On 

The keporter has been induced to hreai tbroitgb 

the rule bt pnfcrihed to bimfelf of abftaining 

from -Mtesy infitioour of the following oiferveh 

lions y which hja^e been fuggefitd to him by 4n 

ingenious friend. 

(tf) 'It maybe tjueftioned whether the argument on fhe 
part of the Sitting Member was not carried too far da 
ibme pomts«-^riitie7 and Zetland were united into one 
(heriffdom by an aft of parliament m tdiz^ which the 
petitioner's covnfel feemed not to be aware of. The aft 
of 1669 only made the nnion more complete, as there had 
bWD attempts to break it, and changed the fheriifdom into 
a ftewartry, which is merely a nominal di(tin6tion. . The 
legtflature intended, either that the landholders of Zetland 
flwuld join thofc of Orkney in the elcftion of the repfe- 

* The 4A of the unprinted aQs iq 1612. 

fentativet 
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.On Thurfday the 21ft of April, Mr. Edward 
James Elliot, from the Seleft Committee, who 

weie 

lentatlves of the united flietiffdom ct ftewartrjr^ or tltft 
the Zetlanders fhould never have a reprefentative ; fot 
after the jun6Hon they could not dt6t feparately. The laft 
ii too violent a fuppofition. The qualification of the ad 
of 1669, That tbe annexation J^ould he wit&Mt pnptMce 
U His Maje/iyj ifajfah nmtbin tbe ftdd ifies^ of their fi- 
ierties and fritfiiegeSf te home and fend commfioners /# 
farUament te refrefent them^ as they did or might have 
dene formerly^ could not have borne the oonftm^tion 
put upon it, if it had been obferved, that at that period there 
certainly were perfons in Zetland capable of eleding* 
"By an adt paiTed in 1661*9 a new qualification was btro- 
duced^ namely, the poffeffing an eftate held of the JCt^ 
yielding £1000* Scots of real rent ; and this continued till the 
a£t paiTed m t68i, which introduced the jC400* Scots of 
vahed rent. The inference from the a& of 1661, feemed 
to have efcaped the petitioners, though it may be obierved 
thatthecommiflions to the county reprefentatives, which 
they rdied on as mentioning the freeholders of Orkney 
and Tsttland jointly, were granted while that ad waa^ ia 
ibrce. 

But the ground upon which the caufe of the Sitting 
Member feemed mqft firmly to reft, was. That the a^ of 
1 68 1, and of the 12th of Queen Anne, requiring the no- 
tices to be made at all the parilh churches, ** to the effcft 
*' that fufficient advertifement might be given to all par' 
•* ties hanring votes^** had received a conlbuSion by ufage^ 
as if Zetland were an exception to the general rule ; which 
conftru^tion was fupportcd by reafon, inaimuch as it would 
be nugatory to give fuch notices in Zetland when (after the 

* Charles II. Par. t. anno i£6i, chap. 35. 
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iitetctixpgmiiked to tiy and determihe the merits 
of : dieipetidon of ColbnQl Thomas Dundas; 
and afib the petition of Charles Innes^ clerk to 
jHg .M^efty's Signet; Gilbert Meaibn, £fq4 
of Rothielholme ; Captain Alexander iGrsemc, 
^iGnen»2Si; Malcolm Laing, .£fq. advo- 
cate; Sir Thomas Dundas of Kcrfe, Bart, and 
Charles. Dundas, E^r Being freeholders of the 
•Stcwartry. of Orkney and Zedand, feverally 
^HipUining of an undue elcdion and return 
for the faid ftewartry, informed the Houie, 

fEt of i68f , and till the Icgiflation ihoiild interpofe by 
grantipg a valued rent) tbtTC could ht m forties having 
vales. It would be rigorous indeed, therefprcj'^t the 
prcfent day, to fct up the letter of the law again ft its fenfc 
and fpirit, and the uniform ufage fince i68 1. 

The dodrine of defuetude feemed to be inapplicable.— 
There is no doubt that, by th^ law of Scotland, an a6t of 
parliament may be repealed by defuei$tdf, or by contrary 
ufage ; but as this is founded on an idea of general alTent, it 
is evident that the defuetude which is to operate as a repeal 
of a general regulation, muft itfelf be general ; whereas 
kere ^he i&s ^f i68x and^ of Queen Anne, being in ob« 
iervance all over Scotland, except in Zetland, all that 
could be inferred J ^P?P. ^^ fuppofitioo. that Zetland ia 
comprehended in the a6ls, was that the fheriff had negled^ 
his duty. Thfs do6b:ine was recognized ^by a late decree 
>of the Court of SeiBon, where in an adtion to inforce the 
laws for fttpport of the poor in a certain dfftrr6^, it was 
pleaded that the law had gone into defuetude in that 
particular diftridt ; but the plea was over-ruled, becauie the 
law had been in conflaiit obfefvance in other parts of the 
kingdom* 

That 
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XhiCitlieiasd SdsAflMnntttt 

tiMt Jolm fiaifeut, ffifq. is,ddi|r ^ctefltti m 

Commiffioner to iaire Jad:ie|M£bnt)wJiBinBD& 

for 'the <2ount7 and St^mfOf df OHea^ anl 

Zetland. 

And al£ft» Tim xfac (&id SthSt Huumuiiim 
basie determtKcl, 

Thattfae ipotmoA of the T^ Shidx)ldfli»<dr 
die flewartry of Orkn^ aad ^ZibtkaKl^Ad «fc^ 
appear tp the :faid comoutteeico ^ j6«irdkafe4» 
TCOcious: 

A nd aUoy 

Thit tfaevpetitkin of the (aid Colotod Thmw 
Dundis did appeitf t6 ehe fiud Seleft'Commktct 
tote ^frivolous: 

Andalfo, 

!rixat cbe peiitioa of die faid Gdobei Thoccstt 
Du&das did doc appear to the Aid Sdeft €otti<- 
BHteee to fee Tentiom : 

Afidal!^, 

That the oppofitian of the £ud J<^ Biilfoiub 
£(q. to the &id feveial petkioas did not apfmr 
10 the laid Seiaft^Cooimittte to be firivoiotis otr 
"irexatioos. 

And the '£ud determinations vware isordeiod 4a 
be enterod on tiba Jouraob of diedUoyfe. 



APPENDIX, 

(No. L) 

The Grant of Roger de Lasci, W tbe 
Burgefes of FosTEFK ACT . 



Note. The Reportef has /een, hy the favtur of 
JoNH Walsh, Efq. a Grant of Henry 
BE Lasci to the Burgejfes of Pomyket, da^ 
ted the Fea/i of the Apoftles Philip an4 
James, intbeStbof Edw. I. purporting 
to recite the Grant of Roger de Lasci 
in haec verba ; iut reciting it with fome 
Variations^ which he has therefore given 
in the Notes. 



^t^CJiSlil^fl^ prefentes et futnri quod ego K.ogeni9 de 
. Lafci Conftabularins Ceftrie dedi et concefli et hac preienti 
Carta mei conformavi Burgeniibas meis de Pontefra^ et 1ie« 
rcdibos et fuccefibtibtts fuisLibertatem Burgagium^ eiToff!k% 
fuot tenend' de Ae ct de heredibus raeis, iti feudo et hereditatc« 
libere tt qaiete» honoxificc et integre ](0DOf DtO an&ttatim 
suhi vcl heredibus meis Xllcixn, denar' pro quolibet Tofta 

* Et Uberum bvrfagium. 
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intcgro, {icxit/uerurrt* in tempore Hcnrici de Lafci,pro 6ilf> 
nibus feviciis, reddendo medietatem firme ad mediam qusp- 
dragefimam, ct medietatem ad feflum San^ Michael', Prc- 
terea Conceffi et Confirmavi piefatis Bargcafibus jneis et 
fucccflbribus fuis, libertatet et Uberas leges quibus utuntui*' 
Burgenfcs Dom' Regis dc Grimesbi, que talcs funt; quili- 
bet BiiFgenfis potcil Tertam fuam dare vel vendere cui vola« 
erit, nifi religioni, falvi fittni Domini ; et intrabit placitum,r 
et reddet tefnun in manus pretorb ad opus Domini^ et 
dabit un' denar' de Thcoloneo, et Pretor dabit terram cm- 
tori de dono domini, quietam ab omnibus, et emtor dabit 
fimiliter unum denarium.. Quicunquc emerit rfiquam par- 
tem alicujus Tofti, ct faiflatu§ fiierit ficnt prcfciiptum cft^ 
.adeolibei eft ut fi totum Toftoni emeret. Si qtlis habuctit 
plures domos in Tofto fuo et locavcrit eas aliquibus, libcti 
crunt vendere emcrc omnia mercemonia fed dabit IIII. dc* 
narV Prctori per Ann, Qui in Capitali domo manferit qui- 
,etus crit ct liber ficut burgenfis cflct. Quicunquc fQrisfece-^ 
. lit in Burgo predido ibi attachiatus crit, ct juri ftabit per 
ju4;cium in Curia +. PreLti vero Burgenfes non exibunt de 
burgo fuo pro aliquo placito vel aliqua querela, nifi tantum. 
pro placitis Corone. Qu an do pretor pacaverit domino fir- 
manx burgi ad feftum fandi Michael', rcmovabit ilium Do- 
minus et ponet queincumque voluerit > fed burgenfes pro- 
piores crunt fi tantum dare vcluerint quantum alii. Qui 
aliqucm reflaverit de aliquo delido, in placito coram pretore,- 
quod injufte, ct abfque rati one, et in-pace^ illi forisfecerit^ 
ct illc ncgaverit injuriara et non-rationeitoy ct paccm, ct 
quid quid dixcrit verfus cmn> bonum dcdit refponfum. 
Qui negaverit injuriam^ vel irracionem, vel pacem, et-non 
fuerit culpatus de aliqua iftarum, judicabitur in mifericordiir 
Pretoris et per forisfedlum rccnpcrabit refponfum fuum,. 
Qgi nominatim verba negacione fua negare ceperit, et noa 

♦ Fcc«ruot, f Burdens'. 

QT PffUl 
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Omnia"* nominatim negaverit, cadit» et per forisfa^um 
tefponfum fuum recuperabit. Forisfa6lum burgenfium 
finietur per XII legales homines ad hoc ele^los, fi Pieto^ 
aliquem gravare voloerit. Nullus burgenfium dabit fori£> 
fadum pro prima fuperfeflionei fed pro fecunda, niii diem 
ianare * poteriti Quilibet burgenfis fuum proprium namium 
plegiabit nifi redlatus fuerit de Corona Domini Regis vel 
dimiferit proprium plegium incurrere. Si ferviens Praetoris 
locutas fuerit vcrfus burgcnfcm, non re^ondebit fme Teftc. 
Si burgeniis redatus fuerit de pari fuo^ de fanguinis efiti^ 
fionc vel de iftu t et negaverit jurabit fe VI^^. fi non dc 
fanguine ib Ilia. Si' alius quam burgeniis^ a burgenie de 
eodem redlatus fuerit jurabit fe Xll^^ Quifque burgenfium 
tenetur alteri refpondere fine tefte, fed non forinfico nifi de 
fado apparente vel de debito. Burgenfis fi de pari | facra^ 
mentum acceperit^ nifi de debito^ in forisfado erit ; fi de 
ftltero quam de pari quietus erit< Si forinfecus a burgeni^ 
facramentum acceperit, in maximo forisfado erit. Si fo^ 
rinfecus debitum debuerit alicui burgenfi> lecet ei omni die 
feptimane bapere namium fuper ilium fine licencia pretdtis^ 
nifi nundenis fandi Egidii/ Si namium alicujus burgenfis 
captum fuerit fuper alium, judicatus *erit prima die ire ad 
lib^randum ilJudpropriis expcnfis; quod fi facere noluerjt 
cogetur per proprium ire namium* Qui Theolonium Do« 
mini afportaverit in forisfado remanebit tali, (cilHcet, pro 
quadrante V folid' et quadrant', — ^pro Obolo X folid' m 
Obol', — ^prolll quadrantibus XV folid' ot III quadrant, 
pro denar** XX foli# ec denar'. Cuique Iket in terra fva 
quamlibet Officinam § facere ad pcrficend' firmam Domini. 
Quicunque aliud negaverit vel conccflerit quam hoc de quo 
ledatus fuerit, in forisfado permaneblt. On>nis burgenfis 
poterit ducere annonam per aquam et per terram quocurque 
irolucrit, et omnia alia mercimonia fine confuetudine ct occa<* 

* QiJ« Scrvar*. -f Appafcntc. % Suo. § Qjchbct OlficinJa. 

fionc 
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fioife, nifi prohibetar a Domino vd Ballirtt Tuis. Npa'iirmi 
mur refpondere cuiquam di aliquo Temememto nofrro /• qm 
Jeifiati futrimut fer mamMs Prttoris et fenuerimus* fer 
unum annam integrum ct anumdiem fine cadumpnia. Si 
citatus fuerit aliqu U in placito ir^rof dam alibi fucrit ia 
negocio fao« quietus erit dc diebus fanandis cum redierit. 
Si aliqois burgenfis redlatus fuerit de latrocinio ab aliquo^ 
\ not judicahimus turn in hurgo nofiro ^ffiftentt nobi/cum 
/ervientt Domini, facitnte unam\ l<g€m, una nficc cmm 
XXXVIta manu^ fi mlia vite reBatu* fkerk wl 
fit dnelhm nnl ptr aquam legm'vtrit J /<• Nulla fei|Uiia 
dat Confuetudinem in burgo noftro pro ccrvifia vettlenda 
i|^}£tttra^^^ et concefltethac prcfenti carta mea confirmavi 
jcisdem burgenfib* mei^ de Pontefra^oet heicdibus ct fiicpef- 
feribus fiiis quietaaciam de omni Theolonio et Confuetiidiiie 
per totamTerram meam pertinentem ad Caftelariam Pontis«- 
Aa^'et ad Caftelariam de Glider bo *f (]£( pro ifl& donacione 
ct conccffione libertatis. habcnde ct firmiter tenende dedenuut 
xnihiprefati burgenfes mei dc Pontcfrad^o CCC Marchas ai4- 
genti. Hiis Teftibus. Hubcrto Dei gracia Cantuar' As- 
chicpo'* Comite Rogo. Bigot. >Villo, dc Sande Marie 
ccclefia. ^ilio. de Warremia. Rad Archid HeTord'. Ric' 
dc H'iet. Sim' de Pateihill, Aug' PevcL Olb'to £lio 
li'vi. Ric dc Ceftria. Hug' de Bobi. Rog' de Bavcou 
Rad' tf Rad'. Walto. dc Bori^t. Alano de Siudbi* 
iTIiom' fil' Thome. Rob' dc Vavaflur. Adc' de Duttona^, 
Hob' Wallcnfi. Ade' de Reioevilla. Johanne de Birkina 
Yoonc de Lunivers. Thome dc /UttevUla. Dat VI Id, 

* Prefati burgenfes non tenentur c^fpondere cuiquAm de tliquc' uh 
nemcnto fuo'iu quo iaifiati fuenmt pemumus I^tetorasef ienu«riitf 

f Borgens*. 

X Judicabitur in curia burgens* fecund)m» legeierconfttetadmes'di 
Qrimelbf. 

.0^ fuami § (^ legabiik *f OXjAerovrem 
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^Qiili ap' 'Weftmonaft'iimi^ coram Juftic doBini Begia 
jRicaidi Anno V^^^. Coronacioaia €;jti(ilem. 



Deed jannji^^dto the j[>receding Chak^eh^ 

S^CBIfliPS omvtcs prefentes et futuri quod ego Rog;^(k 
Lafci Conftab' Ceftrie dedi conceiii et hac prefenti Carta 
mea confinnavi burgenfibus mcis de Pontefrado qui habcnt 
terrain in Mor^ IX viginti acras lerre et XIIII et dimidiam 
acram inmora, ILtMMM iibict heredibus fuis de me ethere- 
dibus meis libere quiete pacifice. KCllIl^lUlO ^^^'^ anniiatim 
mihi et heredib' meis pro omni fervicio pro qualibet acra I^I 
denarios de firma ad Feft' San^ Michael'. 3cil' Sp^elig* 
XXXII acr\ Henerico genero fuo IIIL Emilio XIX. 
Helie filio fuo XI. Edwino lil' Waldi' XI cp dj^id'. 
Alexo. fir Hereward X* Matildi RuiSe IX. Simoni gene« 
ro fuo II. Thome fir Winiaio II. Gilb' fil* Miriild* XIII, 
Bened' fil' Ranulfi III. Heredi Johannis MobUis Uh 
Wiilo fir Ade' et Wijilo nato III, Hetedib' Ric' fil' Ha. 
raid m et dim'. Ade* fil' Aldr^d VI. Seman' VI. JBf^ 
tino fil Stephe' III. Simoni W ficned* VUL Rob' fiV 
Gufipe II et dim'. WUlo. fil' Bened' Jill* Rob' fil Jobannia 
IX. Willo. fratri Bened' et Rob' fil Hajkwir lU. -Ran- 
ti fil* Walti III. Hered' Hen' clerici VI. Hen' fil' Kafc 
chin VII. Alex, pnepofito I. Wiljo. fir Lewini XI^ 
i>cras. Hiis Teft' Euftach' fratrc Domini. Rob Wjilen^u 
Will'>. de Lungvil. Jord' Foliot. Gilbert de Lafcu 
"Willn. de Hello Monte. Ric* de Stapehon. Mag ro I^Cf^ 
m^ndo. ^g'clerico. WiU"" fil' Gercnd' et aliis^ 
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No. II, 

^C^KBlCSQa^ de Lafci Com' Line* et ConftabO^ir 
Ceftrie uniyerfis ad quos prefens fcriptuxn {>nrvenerit {alatein 
in Domino. Noveritis nos cgnceffiflc ct hoc prefenti fcripto 
noflro pro nobis et hcredib* noftris confirmaiTe diledlis ^ur-v 
genfib' et hominib* noftris de Pontefta^o omhes feldas qaas 
ipfi vel anteceiTores fui levare potoerint in foro et vafto noff 
fro ejufd* Ville ufque ad feftum Apol^olor* Pp'hi ct Jaco- 
hi, Anno regni Regis Ewardi fexto. )^ab0ttfi' tt %ttittUf 
difUs burgeniib' et hominib* noftris et heredib* et fuccefl<>* 
lib* fuis dc nobis ct hcrcdib' noftris libere et qniete et bene 
et in pace» iure hcreditario in perpetuumf ]S^II0ntlO i^dc 
^nnaatim nobis et heredib* noftris firmam debkam et confu* 
etam terminis ftatutis ct confuetis ; <|^( t|aO& volamus et con^ 
cedimus quod nee nos nee heredes noftri nee aliqnis alioi 
nomine noftro, aliquid Jur' vel Clam' in di£Us feldis niii fir-^ 
mam debitam et confaetam de cetero exigete vel habere 
poftimus. Preienti fcripto figillum noftrum apponi fecimus* 
Pro hac noftra concefTione et quieta clamanca habend' pre-i 
dkji Burgens' et homines noftri deder* nob' qnadraginta lib" 
Stcrlingor'. hiis Teftibus Dom' Pet. de Ceftrie j^* Beu'* 
laci. Dom* Johanne Bcly, Joh' le Vavefur*. Alex, dd 
Monteforti. Will^. de Vavefur', Will©. fil» Thome* 
Stcph' le Walens', Milit* Simon' de Thorp tunc fen' Pon-s 
tisfr' Thoma Bely nunc Conftabular' ejafd'. i^etro dt 
Kyrkton. Will", de Multon. Hen' dc Kyrkcby. Nich^ 
dc Barton^ ^t aliis. Dat' ap' Pontefr' die ct Anno fupn^ 
diei\ . 

Note, n/s refexence feems to he to the Feajl of Philip and 
James mentioned in the beginning of the Grant \ from 
•which the grant feems to he conneSled nvith the Charted 
%f Henry de Lnfci of the fame date in the 6th of Ed. I« 
See aifte. Appendix p. i • 

* No.m^ 
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^K-JCSKSDJBlS^ DeigraciaRcx Anglic et Frandc tst 
^ominas Hibemie Archiepis* Epis* Abbib' Priorib* Dacib* 
•Comitib' Baronib' Jufticiar' Vicccomitib' Efcatorib* Pepo- 
fitis miniftris et oranib' 'Ballivis et fidelibus fuis falutcm/. 
j^tiMiS quod nos non folum ob afFecionera et dileccionem 
4]uas ad villain et burgum noHrum Pontifracli ac ad dile^ose£ 
fidcles noftros Balliv.os et Burgcnfes ejufdcm gerimus ct ha- , 
i)emus, verum eciam eorum giatuita et acceptabilia fervicia 
nobis per antea ad' fu' grand' cuftuset expens' multiplicitcr 
imp6ns' memorie reduccntes, volentes cos condigne rcmu- 
neVari ex certa fciencia etmero motu noftris ordinavimus 
<:onl!ituimus appun^luavimus et ereximns diledlum fubditum 
noftrum Johan' Hille unum Burgenfium prefate Ville five 
burgi in Majorem ejufdem Ville five burgi ^^^ ttOll 
de gracia noftra {pcciali conceffimus et hac prcfenti carta, 
noftra confirmavimus pro nobis et hercd' noHris eifden^ 
^lajori et Burgenfib' pjedide ville five burgi in pcrpet* 
has libcrtatcs francJ^fias quietancias ct immunitat' fubfcript,' 
Videl' quod burgus ille fit dcinccps liber burgus in re et no- 
mine de Majoje et Burgens* et quod idem Major et burgcnfes * 
^t eorum heredes et fucceflbrcs liberi burgcnfes fint et Gildani 
mercatoriam habeant et iisdcm libertatibus et libpris con- 
fuetudinib' in eod^m burgo utantur et gaudeant quibus bur- 
gcnfes et inhabitantes Ville five burgi de Stanford ante hsec 
itempora ufi fueruntetgavifi utuntur etgaudent, j3t Cttdtlt •- 
volumus et concedimus per prefentes pro nobis ct heredib* 
nouris quod iidem nunc Major et burgcnfes Ville five burgi 
fie corporat' fit una Civitas perpetua corporata m re et 
;iominc per nomcn Majoris ct Burgenfium Ville five burgi 
Pontifradi habeantquc fccccflionem perpctuam, (gf flUCll 
iidera nunc Major ef burgcnfes et fncceffores fui pr^didi per^ 

9 4 idem 



vto A P P E N D I X, No, m 

idem Domen £nt perfone habiles et in lege capaces ad ptrqaf 
rend' Terr' Tenement* Redditus Servicia et Pofleffiones qnafr 
cunque nee non omnia et fingula'Placita Sedas Querelas 
Demand aa Acciones perfonalei reales et mixtas mot' five 
movend' in quibafcunqne Curlis noftris vel hered' noftzox? 
aut alior* quonimcumqac tam coram nobis et heredib' noftr* 
quam copm quibufcunque Juftic' et Judicib* fpiritualib' ti 
temporalib' profeqaend' et defendend' et quod in eifdem 
placitare poffint et placitari, refpondere et refpbnderi, et qiiod 
habeant figillum commone pro negoeiii Ville five Burgi pre& 
diAi in perpet' deferviturum. (Ct tttditt conceffimus et per 
piefentes concedimus pro nobis et heredib' noftris predidia 
nunc Majori et burgenfib' et eonim eC hcredibus et fucceilb- 
xibut in perpetuum^ q|»od iidem none Major et burg<enfes et 
corum heiedes et tUcceflbres Maiorts et Butgenfes, in fefto 
Sandti Michaelis Archangjieli proxbhefuturb pbft'Dat' pie^ 
fencium* et poftea de anno in Annum^'in eo4em Fefto inter 
eofdem Burgenfes in qnadam Aula ibidem vocata le Motehalle 
digere poffint de feipfis trefdecim Comburgenfe^ At pro', 
brioribus hominibns burgens* Villas five fiurgi predi^ 
Quorum Burgenfium unus femper in Majoiem ville five burgi 
predi^ adtunc eligatur; ac Major Vilte five Bprgi illius pef 
unum annum poft ele^bnem illampros^imefequentem exiftat! 
^^i quidemi Comburgenfes fie ele^ in htijurmodi offi- 
CIO Comburgenfiutn Ville five Burgi pred^dli duranle vita fua 
permaneant et exiftant et eorum quilibet permaneat et 
exiftat^ nifi ipfi aut eorum aliquis ad fuam (pecialem rcquifi<^ 
tionem Maiori ac refiduis comburgenfibus illius Majoris ville 
live burgi predii^i pro tempore exiftent' faciend' feu propter 
aliquam . nbtabilem caufam ab Comburgenfib' illk, per 
Majorem Ville five Burgi illius pro tempore exiftent\ amoti 
fuerint vel amotus fucrit ; et <|uod obiente feu qualitcrcun« 
qjie decedente vel amoto hujttfmodi Comburgenfe ab officio 
Comburgenfie, habeant Major pro tempore exiftens et Com-< 
burgenfes ViUe five ]?urgi nrcdiAi ac corum hcredes et fuc- 

ceflbic) 
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iC^ores in perpet' plenam poteftatem et aufloritatem, tenons 

prefeQcium, elegend' unum alium bargenfemde fcipiis ia 

iComburgenfem ville five burgi predidli iocb ipfius Combur^ 

jgenfis fie obientis decedentis vel amoti, et fie de tempore in 

^teropus in perpetoum. i^t tllt0nU£l concelTimas ac per 

prefentes concedimus pro nobis et hered' noftr' prefato nunc 

Majori et Burgenfib* et eorum hcredib' et fuccelTorib' in 

perpet% quod iidem nunc Major et Comburgenfes Ville fire 

Burgi illius et eorum hered' et fuccefibr' pro tempore exiftent* 

de Anno in Annum ad eorum libitum In fello* predidlo 

cligere poffint de burgenfibus Ville five burgi illius duos If r« 

vientes ad defendendum five portand' in dies Clavas cum 

annis noftris et hered noftror' fculpt' ante prefatum majo- 

^m et alios Majores Ville five burgi illius pro temp* exiilent'^ 

et ad faciend' et exequend' omnia et fingula precepta et 

^inandata quae per did' Majorem pro temp' exiften' eis vel 

ebrum ^teri de tempore in tempus injungentur. dgt infuper 

cbncedimus prefato Majori et burgenfibus et fucceiTorib' fuis 

/quod ipfi per fervientes fuos ad Clavas habeant pdtefiatem et 

afa^oritatem ad attachiand' etarreftand' quofcunque viroset 

iriolieres minus fufficientes per corpora fiia iu quibufi:unqae 

placitis querells cqntraAibus et demand' aut aliis accionib' 

perfonalib' reklib* feu mixtis quibufcunque infra villam five 

bargum predidum et procindum ejufdum qualitercunque 

faofl' five emergent' que aliquo modo mot' fuerint five 

moveri contigerint in futurum. CotlCeffilliatf eftatlteifdem 

Majori et burgenfib' qi^bd' ipfi et fncccflbres fui habeant ia 

villa fiveburgoillo poteftatem et audoritatem jufifdiftionem 

et libertatem facend' et exequend' omnia et fingula que ad 

officium Coronatoris ibidem pertinent friend* et exequend', 

pfoutcettriCoronatores noftri et hered' noftrorum alibi ha- 

buerunt et habere contigerint in futurum* Ita quod nuUo 

tempore futnro aliquis Coronator ejufdem regni noftrt 

Anglie nifi Major ville five burgi predidi pro tempoie 

exift^ns infra TiUam five burgum iUuin^'et jpreciA^um ejuA 

dem 
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itm fe intxomittat, ncc quod aliqius Vic* Efcaet* Scnde' 
Wcodzr' aut Minifter noftii vel hered' noftror* Vil- 
lauB ant burgji^Q) predtd' ct procindom ejufd' ingre* 
Ait^r ad aliqu^d ofiLcium ibidem faciend' fea exequend' 
wi& in defe^ ipfins lyiajoiis, ct quod Major predid* fic 
per ComburgenTes fuob prediil' elcdus feu eligcndus 
immediate poft hujufmodi ekccjonem coram iifdem fuis 
Comburgenfib' in Ic Mot|e Halle predid' tam de officio 
Majoralitat' qoam de officio Coronatoris per ipfum debitc 
ct fideliter faciend' et exequend' facramentum fuum folem^ 
niter prsftat corporale^ ^t ^ hujufmodj Major infra annum 
(oft ellecuoaem de fe fic fa6l' decelTerit aut pro minus fana 
frdbcmacione Villc five Burgi predidi aut pro aliquo 
dEelido vel caiifa quacunque ab officio Majoralitatis aliquo 
Hiodo depofitus vel amotus fuerit, ad tunc Comburgenies 
predi6li et facceiToreg fui unam alium de femetipfis Combur- 
gim&W in Mi^orcm Villc five burgi prcdidli loco hujufmodi 
lHajoris fic decedent' depofiti feu amoti pro refiduo Anni 
iUios ad eand"Villam five burgum regend' et gubcrnand* 
Bifra odo dies prox' poft hujufmodi deceifum depoficionem 
live amocionem eligere poffint et creare qui confimile at 
prcfertur facramcnt' preftabit. ©t tjolutlttts et manda- 
mus quod aullus cxtrancus five forinfecus extra did' Vil- 
lam five burgum et procindum ejufdem commorans vigorc 
foe colore Burgcnfic aut pro eo quod cxtat Burgcnfis ibidem » 
fion fit nee eligatur Major did' villc five burgi futuris tem-^ 
porib* quoquomodo. Cf }3Wtcr0«! <ic gracia noflra fpeciali 
conceffimus et per prcfcntes concedimus prefato majori et 
hugens' et fuccciforib' fuis quod iidem Major et fucccfforcs 
Ibi fint Jnftic' et Cuftodes pacis noftre infra Villam five bur- 
jom prcdid* confer^'and' Et iidem Major ct fucceffores fui 
iabcant i(pperpetuum audoritatem et poteftatem infra can- 
Stm Viir five burg' ad pacem confervand' prout ccteri 
Jwftic*^ ac Cuftodes pacis noilrc in hac parte in aliquo Com* 
scgni noUjri Anglic habcnt. ^tttZt^A voli^mus ct concc- 
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rflun' pro nahis hcredib' ct fucccflbrib* noftris cifdcm imac 
Majori et burgcns' q^iod iidcm none M?ijor ct omncs fuc- 
ccffoxcs fui Majorca Vijle five burgi prcdifti habcant fupcrvi- 
fumrcorreccioQemetpunicionem affifepanis^ vini at fervi- 
cic ac omnium qnorumcuroque viAualium infjca Villam fiTC 
burgum predid' ct piccinft' feu limites cjufd' vendit' five 
vendend* de tempore in temp' quo eisvidebitur oportunuat 
five necefTariom in temporibus futuris in perpetuum. (gj 
jQ[ttO& <^^i Major et burgenfes et fucceiTores fui habeant 
£gillum commune ad menfuras et pondera quecunque infra'* 
yillam five burgum precinft' et limites predift* figilland' Ita 
quod Clericus mercati hoipic' noflri fe de hujufmodi figillo 
feu dc fcrutiniofive cxaminacione menfufar' et pondcrum 
infra di^' villam five burg' ac precin^um et limites, Sea 
alterius caufe ante hec tempora pertin' nullo modo intro^ 
mittat fub gravi forisfa^ura. 31n(up0( ^^ gracia nofli^ 
fpeciali volumus ct concedimus pro nobis et hcredib' noibri^ 
in perpetuum prefato majori ct comburgens' et eorum fucccf 
for' quod iidem Major et Comburgens' Ville five burgi prc- 
diA' pro tempore cptiften' quamdiu in hujufmodi officio Ma- 
joris • et Comburgenfium fuerint, habcant pot^flatcm ct 
auftoritatemad omncs et fingulos ligeos noftros prediA' Ville 
£ve burgi cujuifcumqu^ flatus feu condicionis fuerint, ct quoB 
^is melius videbitur^ evocand' congregand' ct coadunand* 
ad cos et eorum quemlibet, juxta fiatum fuum, bene et 
fufficienter armari et muniri faciend', ac cos et eorum quern* 
libet in armis et in arraiacione hujufmodi, ad vigilias et 
cxploracioncs infra dift* villam five burgum precinft' five 
limites cjufd' 'pro falva cuflodia, tuicione et dcfeufione ejuf^ 
dem Ville five bu/'gi hodle dicque tcnend' feu cuftodiend% 
J3C fttStn ^^ uberiori gracia noftra et ex mero mota. 
conceffimus cifdcm Majori et burgenfib' ac fucceiTorib' fuis 
quod ipfi in perpetuum habeant returnum omnium brevium 
poftrorum et fummonicionem Schacharii noftri et hered' nof- 
Iror' et eorundem exccu/i^oncm, i^f (JtlOll ^^^ iidem Major 
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nee fiurgenfes et AicceiTor' fui nee eoram aliquis emptacl^ 
tent vel emplacitet» implacitentur ant implacitctur coranf 
nobis vel aliquibus Juilic' n^ris vel hered' noftror extrv 
Vitlam five burgum predift' de Terns et Tenemcntii infra 
candem villam five burgum exiftent' nee de tranfgreffionifa' 
convencionib' feu contnifl* in cad' villa ^rc burgo fa^svcf 
aliis quibafcunque ibidem emergent' fed omnia hujafmodi 
I^acita qu^ coram nobis vel hcrcdib' noftr* aut aliquib* 
Juftic' noft* vel hered' noftror' de Banco vd alibi fummonirl 
contigerint vol attachiari extra Vill' five Burg' predi^ im- 
placitand', coram Majore ejuifd' Vill' live bnrgi qui pro 
lemp' fuerit infra eandem Vili* five burg' placitentur et fcr- 
minentur ; nifi res ipfk tangat nos et heredes noftros aut 
communitatero ejufd Vill* 'five burgi. (^ (|(tCfO predion* 
Major Ville five burgi prediA* pro tempore' exiftens, nee 
aliquis Comburgenfium predid' aut fuccefTores fui ordinetor 
^t affigneturDudorTriator aut ColledoraliquarumCuftu* 
marum Taxarum Tallai' Auxilior' Subfidior* Scutagiorf 
Decimar* Quintar' Deciar' aut alianim Quotarum qnorum- 
cunque nobis vel heredib' nofir qua^itercunque concedend^ 
extra Villam five burgum prxdid*. Votentes etiam ctcon- 
cedentes eifdem nunc Majori et burgenfib' quod nee ipfi nee 
hered' vel fuccefibr' fui, nee ullus eorum id futuro fiant (eo 
fiat Ballivus Conftabularius Prepofitor nee alius Officiarius 
vel Minifter noftri aut hered' noftr* extra Villam fvvc barg^ 
predid' contra voluntarem fuam, i^ HfXtSb ncc. ipfi ne'e 
eorum aliquis ad aliquod onus Officiar' predid' fufcipited^ 
extra Villam five burg' predid quovifmodo ardcntur five 
compellantur, nee ardetur five compellatur, ®( t^ttOb ncc 
predid* Major et burgenfes nee fucceflbrcs fui pbnantur iii 
Aflifis, Juratis, vel Inquificionib* aliquibus, racionc tcn^- 
mentorum fuorum forinficorum, vel aliis quibufcunque que 
latione tenementor' fuorum vel tranrgrcflionum aut alior! 
ncgociorum fuor' forinficorum quorumcunque coram Juftic* 
aut aliis miniftris noftr* vel hered' noftror* cmericrmt 
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Aciend', qaamdiu moram ineidcm villi five burgo fecerint^ 
^t omnet forinfeci non ponantur cum ipfii Burgenfib' im 
Aflifis, Jttxatis^ vel Inquificionib' que racione ternnim et 
tenementot' fuorum in eadeiij|Villa fivd burgo exiftentS aot 
tnuifgreffion* contraA' aut aliorum negociorom extrinfecoc^ 
emerferent faciend^ d'ttlt€ttllS ^ uberiori gfacia 
noftra conceifim' et per prefentes concedim' et confirouunus 
cifdem Majori et bnrgenfib' quod ipfi et fucceiToscs fui fin^ 
Juilic' noftri ad pacem« nee noa ad felon' tranfgrefs' et 
alia malefa^a qaecomque^ et quod n% Juftic' ad pacem in* 
fra vill' five burg' et precinA' et limit' illius una cum uno 
kgis perito ad denominacionem majoris ville five burgi illiia 
pro tempore exiften', teneant infra eand' villam five burg' de 
tempore in temp' Seflion! ad inquirend' pro nobis et hered* 
jDoftr* tociens quociens necefie fuerit^ per mandatum five 
warr^ntum ab Majoie ejufdem riUe five burj^ pro tempox* 
cxiftent' fiend* et alicui Servient! ad clavam Majoris ville 
£ve burgi illius pro tempore exiftent' dirigend' five factend* 
Cf Q[ttOB iidem Major et burgeafes et fuccefibres fui 
habeant . furcas et propriam Prilbnam five Gaolam infra 
Villam five burg' Pontififra^i predid' ac precinA' et limit* 
ejufdem ad felones et alios malefaflores quofcunque infra 
Villam five burgum ac ptecinfl' et limit' predid' capt' five 
capiend' in eadem Prifona five Gaola quofque ab eaden^ 
fecundum legem et confuetudinem regni noftri AngUe deli* 
berentur^ falvo et fecure cuftodiend'. (j^t QttOD ^^ hujuf- 
tnodi fcrvientes ad clavam infra ViUam five burg* predi^* 
pro tempor' eftiften' omnia precepta et warrant' pro feffionib' 
hujuQnodi in omnibus faciant et exequantur, et eonim altei 
laciet et Exequatur, et eifdem Juftic' in Scffionib' fuis ad 
inquificiones et alia quecunque in premiflis capiend' lea 
faciend' attendanciam fuam adhibeant aut eorum alter* 
adbibeaty et execucionesjudiciorumet mandator' eorumdcra 
Juftic' in omnibus exequantur et facianv aut alter eonim 
faciat et exequatur, acko plcne c( iutcgre prout Vicecom; 
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Boftri Ebor' ct alii Vic noftri, Juftic^'hujarmodi alibi fa 
•Kgno noftio Anglie attendere, ec prec^a et warrant' exe- 
qoantttr aut exequi dcbcnt ant debeant ; gj^g timb nuUiis 
Vic' didi Comitatis noftri Ebor' pro tempore exiilens de 
cxecacione hujafmodi Preceptor' et Warrant* eonind' Juftic* 
Snfra Villam five burg' precind' et limif predid' nee ineadem 
Villa fiveburgoex hac caufa qaovifmodo ingrediatur, {ea in 
sliquo premifsTeintromittat. jjc cttdlK^<>^u°^u^^ concedi* 
mns quod iidem Major et comburgenies Ville five bargi 
Pontifiradi predidl' pro teznpor' exiften' duodecim andecioi 
decern novem o^o, feptera fex quinquequatuor tres vel duo 
coram una 'cum Majore ville five burg' piedid' ac «nor 
Juris perito plenam habeant correccionem punicionem pa- 
teftatem et audoritatem cognofcend' inquirend' audiend' et 
deterfflinand' omnes res et materias tarn in omnib' feloniis 
ttaiifgrefs' mifprifion* et extorcionib' quam de omnibus et 
mnnimod' aliis caufis qnerel' et . malefadis quibufcunque 
infra eand* Villam Gvi burgum ac libertatem precin^m ec 
£fflit' ejufdera qualitercunque contingent' feii emcrgenif* 
I mdeo plene et integre prout Cuftod' pads et Jaftic' ad felon' 
tranfgrefs' et alia malefa^ audiend' et terminand' affignaC 
et affignand' ac Juftic' fervient* laborat' artsficu' infnt 
Com^ noftrum £bor' extra Villam five burg' libertat' ec 
precin£^* prediA' babent feu habebunt qualitercunqoc in 
futuro. ^j^oMfo femper quod did' Major ville five burgi 
predid' pro tempore exiftens per fe vel fuum deputatum aut 
fuos d^utatos tarn reddit' Ville five burgi noftri predidf 
quam reddit* vocat, Caftelferme Andrewferme et Plowland^ 
lerme cum omnib' Tolnet' Efcaet' et aliis proficuis quovismo* 
do nob' fpedant' annuatim coUigere feu coUigi facere 
tencatur. H^t uUstlUd c"™ quadraginta novem librc treC- 
decim folid' et quatuor denar' nobis et predecefibr' noftria 
folvi confueverunt de proficuis firmar' predidar- ac jam nuper 
inteUeximus quodquindecim libre trefdecim folid' et qna^ 
toor denar' inde de aUquib' proficuis firmai' predid' inftn 
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' pfecinA* ville five borgi predid' levari non pofliint ^o qotA 
decafus diven' Tcncmcntor' totaliter Tiunator* cxifiit;; 
^Ctflttd quod 1108 ex habondanti gracia noftra mero modi ttt 
certa fcientia noftris ad mclioracionem ejafd' ville five bargi 
noftri perdonamus remittimus et relaxamas per prefeai* 
cifdem majori et bargens* et face' fuis in perpet' f«nMiraai 
«)uindecim librar* trefdecixn folidor'et quacisor denar ag^ 
annuatim debit* ita quod idem major et bvTgene* ac focodP- 
fores fiti Ville five bnrgi Pontifftadi ptedicfl' qui impoftom 
facere contigerint fammam triginta etquataor Ubxar'<etnoM 
ultra nob' et hered' nofbris in perpetuum dc profipnis fiimaf' 
prcdidlat' le^ndere -et annuatun folvcre ^eneantur, Et 
quod nee nos nee heied* noflri aliquod Jus in ptedlA' quindc- 
cim iibris trefiiecim foUdi« et quatuor denar' nee in aliquam 
parcellam eornmdcm de ceter<» exigere vel vindicare poteii- 
snus in fiituro* H^t itkUxptt concefiiraus et c<;mcedimitf et 
]>er prefentes confirmamus^iidemMajoti et burgeafib' ^xdS* 
.Ville five burgi Pontiffiradi quod ipfi et £ac<StSott6 &i ixa^ 
beant infra Villam five burg prediA^ nnnm Mercatimi 
tenend' ibidem qualibet feptimana in pei^t' fuolibot dje 
£ibbati, ac annuacim inperpet* dnas ferias ibi4'> unam videT 
ftriam inde in Dominica Kamlfpalmai' in Quadragefima ^ 
per fex dies proxime precedent', et aliam f^^riam inde am 
Feflo et domioica fande et tndiyidue Trinitatis .per £ex 
^ies proxime precedent' dnratbr', una cum omnib* libeitati^ 
J«ribu8 Jufifdieionib' et rebus ad hujufmodiferia»«t merest* 
^ ve eorum aliquod pertinent ita quod ferif -ct mercat' ilia nam 
fint ad nocumentum aliox' feriar' et mercatoo:/ ihidea 
vicinar' jGlt 0tt3ttt voltimus et conoedimus pro. nob* et 
bered* noflris pradid' ac per prefentes confifmamufi pveiatia 
Majori et burgess VviUe five burgi predid* et fuccefibrib^iw 
jn perpet'. quod ipfi habeant gubcrnacionen ordinftcionem tft 
aQtgnacionem ftallanim et placearum in omnibus hujufmodi 
leriiset mercat'feu eorum aliquo habend' five ponend , cttocsaa 
je^men Meicator Feriax* et omni«m fin^ular^ltbertatamtit 
«. aJiai^ 
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alU^ confoetadinam adeadem Mercat* etierias fpeAan' per 
Majorem ejufd' Ville five burgi qui pro tempore fuerit ct 
daos vel tres de probiorib* et difcretiorib' combqrgenfib* 
cjufdem Ville five burgi in aoxiliam Majoris ipfios ad hoc 
innitatini ded' five depotat' per di&: Majoicm pro temp* 
cxiftent* fine impedimento feu perturbacione noftri vel 
kitd' noftror fen alior miniftror' noftror* qaoramcamqac* 
Voluinit0 igitur et firmiter precipimns «t mandamot 
prefatis Majori etbnrgenfib' pro temp' exiftent* quod nolliis 
ligeorum noftror* ad mercata vel ferias in di6l* Villam five 
bnrgam de cetero in pofterom confluencium nifi folummodo in 
feriis fnperius fpecificaf aliqua Tolnef aat aliud tributam 
dift* Majori et bargens* ad noftri feu eoram ufiim folveve 
teaeatur feu compellatur, fed quod omnes et fingulr Iigei 
noftri fie ad mercata ieu ferias confluentes occafione peidona- 
cionis noftre predide fint inde liberi quieti et exonerati in 
perpetmim. fCt infup^t volumus et concedimus ac per prc- 
ientes conceflimus pronobb et hered* noftris prefatis Majori 
€t bargenfib* et fucceflbr* fuis quod idem Major pro temp* 
cxiftens una cum duodecim probiorib' hominib' dide Vills 
five burgi de Pountfreit et prccindns ejafd' pro tempore 
exiftent' per Majorem ilium nominand' fimid cum aUis dt 
bnrgenfib' pr^diAis per ipfos majorem et probiores homines 
cvocand*fi fibiplacuerit* in le Motehall Ville five burgi pre- 
didli tociens quociens fibi pbcuerit, convenire et ftatuta 
ordinaciones et conftituciones licitas et honeftas pro bono 
publico Ville five l>urgi paedid*et precini6his ejufdem ac ha^ 
ct ialubri gubemacione eorumdem de tempore in temput 
ibidem condere et facere, et eis uti ac eain di^' Villa five 
burgo et precin^ ejufd' exequi, ac eciam ea et eomm quod* 
libet pro at eis melius videbitur expedir^ mutare in perpe- 
tuum. ^t vUttiUB ^c uberiori gracia noftra volumus et 
-concedimus ac per prefentes confirmamus pro nob' et here<i^ 
noftris quod iidem Major et Burgenfes ac fucceflbres fui hsb 
bcant et pacifice gaud^anC omnes^ et emuimod' libertat* ct 
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lebniaetudinea per eofitem Burgenfet et per facceflbres fuot 
infra Villain five bttrgom P6ntifrafti predict' ex antiquo ufitat' 
fB( qood Borgenfes predid' et fucceflbres foi ac omnes infra 
eandem villam five burgum inhabitantes de theoloneo mu« 
lag' pannagio pai&gio pbntagio et fedagio per totum regf* 
nam noftmm Anglie et poteftatem nofiram in perpet' fint 
qaieti SlUStZ volumus et firmiter preoipixmu pro nobis et 
bered* noftris quod prefati Major et Burgenfes Viile five 
bur^i de Poontfireit predifl' et eomm fuccefibres omnia et 
fingula cogniciones franchefias libertates immunitat' et pri* 
viligia ac omnia alia prenifla prout fuperius fpecificantur 
habeant teneant et exerceant, ac eis et coram fingulis plene 
libere intigre pacifice et quiete in perpet' gaudeant et utantur 
abfqae impeticione moleftacione perturbacionc aut impedi- 
mento noftri vel bered' noftror' quorumcanque ficiit pr^- 
didhim eft modo et forma fuperius declarat' )^tt0 Teftibus 
Tcnerabilibtts nThoitia Cantaarien' totiiis Anglie Primate et 
Tho' Ebpr* Anglic Primate Archiepis^ I. Lincoln Can-^ 
cdlario noftro, R. Bath' et Wcllen et Tho' London' Epis% 
ac cariffimis confanguincis noftris Job* SvlF et Jdh' NorP 
Mariscall' Anglie Ducib', et Hen' Percy Comite Northuih- 
ber' Camerario Angli^ nee non diledis fidelib' noftris 
Francifco Vicecomite Lovell Camerario noftro, Thon[ia 
Stonicy de Stanley Conftabul' Anglic, Joh' Wode Thes' 
Anglic' Militibus, ac dikdto clerico noftro Johan' Gan« 
thorp cuftode privati figilli tioftri et aliis* Dat' per man* 
noftram apud Wcftmonaftcrium nono die augufti anno regni 
aoftr' fecundo* 

CURTEIS. 
Per breve de privato figillo et 
dedat'predid' auAoritate Parliamenti« 
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This Charter is alnufi verbatim the fame with thai 
of Rk. III. as for as ihe^ pROvisd 
(fee P. xiv.) 9*<f JV/A? of the King is 
** Hen Kiev s Dei gracia Re» Anglie et 
Francie et Dominus Hibertie $t Dux Imb^ 

' eajirie.** Sie cmcliifiok rf the Charter is at^ 
follows: 

l^rOtffO temper qtiod di^s Major yille five burgi 
|>rediift' pro tempore cxifteiis per fe vd fuam depntatum aut . 
fttos depatatos tam reddit' ville five burgi noftri prediAi 
qaani reddit* vocat' Caftleferme Andrewefentie et Plowland*. 
ierme cam molendinb Tentritico tolnet' efcaet' et aliis 
proficQis qaoviimodo nobis fpeflant' . annoatim collig^iie led 
Ciolligi facere teneattir* lEtCDB^ttO* inde nobis annuatim ad 
fefhim Sandi Michael* Arch' qtiadraginta et novem Iij>raf 
trefdecim fotid' et quataof denarios. ^t tnfnp^T coQcef^ 
fimas et concedimus et pef prefenhs confirmamas ^dem 
Major! et b^irgenfib' ejdfd* Ville five burgi Pontiffiraai qiipd 
spfi et facceflbrea fui habeani infrst villain five buig' predift* 
nnum Mercat' tenedd' ibideiii ^ualibet feptimana in peipet* 
quolibet die fabbati; ac annuatim in perpet' dnas feriasi]>id' 
onam viz feriam iiide in dominica Ramifpalmardm iii qua- 
dragefima et per Tex dies proxime precedent' et altepttn^ 
feriam inde in fefto et in dbminica ian% et indlvidue Tri« 
sdtatis et per kx dies ptoxime precedent' durator*, ona cam 
omnib' libertatib' juribus jarifdidionib' et rebus ad ha« 
jttfmodi ferias et mercat' five coram aliqaod pertinen' Ita 
quod fim et mercata ilia non fint ad nocumcnu aliorant 
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iFcriarum ct rocrcatar' ibid* vicinor*. Sit etfaitt volumut 
ct cojicedimVpro Bobif ct hcrcd' hoftns prcdid* ac per prc-.^ 
fcntcs conftno^tts preiat' Majori ct borgeiis' Villc five 
burgi picdift'^t fucccfforib* fuis in pcrpct%quod ipfi habc^t 
'gttbemacionem.ordinacioiieni ct affigflacionem Stallanim 
ct Flaqearuia lA omnibos hajafmodi &rii3 ct ncrcat' fea 
,conim aliqaohabcnd'five pdnend%ct totum regimen Mercat' 
Fcriar' ct omnium fingiilar libcrt^t'^ ct ftfiarum confuetudi- 
nam adeadcm mercat' ct ferhs fpedflin'per'Majorcm.cjufdeia ^ 
Villc five butgiqni pro tempore fiierit ct duos yel tres 'dc .. 
probioribos ct difcrecioribus Coxnburgenfibus qufd' Yillc 
tive bnrgi in aaxilium Majoris ipfius ad hoc annuatim ckd' 
five deputat' per did' Majcvcm pro tempore cxifteo^% fij;^ ,, 
impedimento fea pcrturbacione noftri vel hered noftror' f^n 
alio^' miniftror* noftror* quorumcunqae* Ct itltuptt 
volumos ct. conce(^imus ac per prefcntes conccflimas pro 
nobis ct hfitti^ ^ftris prefat' Majori ct buigens' ct fucceflq- 
rib' fuis quod idem Major pro tempore exiftens una ci^m '. 
dttodccim 'probioribus hominibus did' Villc five burgi dc 
Pontefreit etprccindos ejufdcm, pro temp' cxiften' per Ma- 
jorcm illuih nominand,' fimnl cum aliis dc burgenfib' predidi' 
per ipfum Majoremetprobatiores homines cvocand' fi fibipla- 
Cttcrit, in IcMotc Halle Villc five bur^i predi^' tociena 
qnociens fibi placucrit convenire ct ftatuta ordinacipnes ct 
Cfonftitocioncs Iicitas ct honcilas pro bono publico Villc five 
bttigi predidi ct procinAu$ cjUfdcm ac fana ct falabri guber* 
i&cione eorundem dc tempore in tempus condere ct facere^ 
ct cis uti« ac ci in di^ Villa five burgo ct procin^ii 
ejnfdem exequi, acctiamea ct cbrum qaodlibct prout cis 
melius videbitar csepcdirc mutarc, valeant in perpctuum. 
®t tnUsdM dc ttberioQ gracia noftra voFttintts tt concCf 
dimus ac per prefentes confirmimus pro nobis ct faeredib' 
noftris quod ildem Major ct burgcnfcs ac fuccefibres fui 
habeant ct pacifice gaudcant onines ct omnimod' libcrtates ct 
Mnfiietudincs pet eofdem Burgcnfes ct p^cdeccflbres fuos 
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infrt Villam five burgnm PoDtiffra^ prcdift' ex andqii* 
ofitat' C( qood Burgenfes predid et fucceflbretf fni ac 
omnes infra eand' Villam ixr barg'inhabitantet de the- 
olonco md'ragio panagio palTagio pontagio ct fedagio per 
totam ribgnum noftnim Anglie et poteftatem noftnm in per- 
pettifUm fint qdieti, €iftatC voIumQs et firmiter piecipimtu 
pro nobis et heredib' noflris quod prefatus Major et Bargea- 
fe» Vilk five burgi de Pomfieit pifedid' et eorum facceflbres 
omnia et {ingnla cogniciones francheiias libertates imiDani<« 
tates et privifegia, aC omnia alia premifs' prout fuperios fpb- 
cificantuff habeant teticantet exerceant, acieiset eonim fingulil 
plcne libere integre pacifice et quicte inr pcrpet* guadeant et 
Qtantur abfque impeticione moIeftaciDne perturbacione anC 
impedimento noftii vel hefed' noftror' aut aliqnonim offid- 
arior' feu miniftror' noftror' vel hercd' noftror*' qnoromcun- 
que, ficut pridem eft modo et forma fuperius declar^tui/k. 
3itt tUtM rei Teftimon' has littefas noftraar fieri fecuhut 
patentes. Dat' London** fub iigillo noftro ducatus noftrx 
Lancaftr' primo die Decembt* Anno regni noftri quarto. 
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„ Dei gratia Angliae Scotlae Frandae ct 

liiberniie Rex fidei defenfor, &c. OlttntbUS ad quos pre- 
ientes literse pervenerint falutem ; cum Dominus Henricut 
nqper Rex Anglise quartus, per Iiteras fuas patcntes fub 
figillo Dacatas fui Lancaflrie confedlas, gerentes Dat' primp 
die Deccmbris anno Regni fui quarto conceflerit (inter alia) 
ad time Majori ct burgenfib' Villae five burgi PontifFradli et 
corum hcredibus ct fuccefforibus in perpetuum quod iidem 
tunc Major et borgenfes et eorum heredes et fucceflbres Major 
et burgenf«8y in FeftoSandi Michaelis Archangeli tancprox- 
ime future pofl Dat' earundem literarum patentiuai, et 
poftea de- anno in annum in eodem fefto inter eofdem burgen- 
fes in quadam aula ibidem vocata le Motehall eligere poi&nt 
de ieipiis trefdecim Comburgenfcs de probioribus hominibus, 
Burgenfium villae five burgi pnedidi, quorum Burgenfiun^ 
anus (emper in Majorem Villas five burgi praediifli ad tunc 
cligeretur ac Major Villae five burgi illius per unum, annum 
poft elediionem illam proxime fequcntem exiftcrct, prout , 
per eafdem Iiteras patentes plenius liquet et apparct ; cumque 
no8 credibiliter informamur quod cleftio Majoris Villae five 
burgi pnediAi ant^hac fada fuit per majorem numerum 
Tocum etfuffragiorum Burgenfium ejufdem Villae five burgi, 
liati^ne cujufquidem formae et modi eledlionis diverfz lites 
difcordiae ct controverfiae multotics mota» et ortae funt inter 
Majorem Comburgenfcs ct Burfcnfcs villae five burgi praedidi 
pro et concerhentes fufirag* et voc'dand' in eledione Majori^ 
b 3 ejufdem 
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tjafdem Tills five bnrgi» ex quo (xpa nomero magna ififidu 
malicia et minae et molta aOa enormia infecnta font ad pesw' 
turbationem pacts noftne et in pefflmum ezemplam ^ionim ; 
J^CUltUI igitnr quod nos ea intentione at oomis difcordia lia' 
ec contiOTcrfia inct circa eIe6tionem Majorisville fire bnrgi 
prcdiAi'desnccpspenitos toUantar, ac ut pax et amicabiUa 
Concordia inter Majortm et liurgenfes ejofdem Vills five 
biirgi prediAi crtfcat et reyivat, nee non ad homilem peti^ 
tionem none Majoris et Bnfgenfom viOae five )>urgi prasdiAi^ 
Toiamns et concefitmns ac per prasicntes pro .i^obi^ l^credibnt 
et fuccefibribns noftris cohcedimos pnefatis Majpri et Bar- 
genfibns villz five ba^gi pnediAi et facccflpribus fait qaod 
t\^&i6 MajorU villz five biirgi praedidi qaoli|;>et.aanoet de 
anno in annum in pofterom injperpetaam fit et.erit-in die 
feft' fanOae cracis, videliaeet in et fuper de^isiam qoartom 
diejn feptembris modo et forma Inferias in liii$ pxjefentibos 
mentionat' et exprefs% iCt QQOb ille qoi fie at prc&rtor 
eieftos et nomina6is fuerit' Major villx five bargi prsedi^ 
i&cramentum corporale coram oltimoMajore piedeceflbjre fao 
ac Comborgenfibas et Burgenfibos ejufdcm vilke five- bar^ 
vel tot eorum qui tanc interfuerintj in et fuper fcftuoi 
fan^ Micbaelis Arch' tunc proxime feqaentem.talemeledi* 
onem et ndminationen predi^ftam ad officio^ Majoris viliaa 
five burgl praedl^, ii> omnibus officium ilium Ungentibui 
five concementibusy bene et fideliter exequendis et cxercendis 
ptaefiabit; ^ QOOOpoft facramcntum prxdidum fie praefti- 
torn, oSciumMaijoris villae five burgi pra^di pro ono anno 
ifttegro ex tuncproxime fcqucntc cxcqui valcat et poffit, ®t 
ad intentionem quod predi^a eled^io fiat fine contentione e( 
Aialicia aliqiio modo, volumus et per prefentes pro nobis he- 
redibus et fucceflbribtis noftris concedimus eifdem Majori et 
Burgcnfibus villai five burgi praedidi et fucccfforibus fujs, 
quod in praedidlo tempore cIccUonis cujuilibct Majoris 
villsB five burgi prxdidi in poftcrum, quilibct Burgcnfisi 
•jufdcm viUx five burgi praedidi (cxceptis Comburgcnfibua 

ejufdea 
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quiSeiQ vUlae five burgi) foffragium et vbcem faam infcribet 
'yti infcribi faciet in parva peck papiri angUce in a litth 
/croie of Paper et di^lam peciam papiri fimul cum diflo faC* 
fragioet voce {uis in eadcm rufcriptia im|>onet in quandam 
bagaAi fivepixidem pro hujufmodi caufis perMajorem et 
Bargenfes viUx five bnrgi pnedidi ph)videndani, qaseqaiden]^ 
pecia papiri non cominebit nonien ipfios perfonae dantis vo« 
cem et fufiragiom foam fed infcriptio hujafmodi erit modo 
et forma fequent' Videl' decimo quarto dijC fepjembris anno 
Dom* &€• talis clcdus eft Major viUae five burgi praediAi^ 
&mper nominand' et exprimend' diem et annum et nomen 
{)erfon2e fie ut piefertur in Majorca fieri nominand'. Ct 
ti contigerit quod numerus vocum t\ f^ffxagiorum fie ut 
praefertur in parvis peciis papiri infcribendornm par et 
cqualis fit, quod tunc tres feniores Comburgenfes qui adtunc 
interfuerint addenc et infcribent fuffiragium e^ vocem. fua fimi- 
liter in papiro, et eadem impoij^ent ^n prsediiUm bagam five 
pixidem, d^t quod de tempore in tempus in perpetuum qui* 
libet cui plurims dabantur voces mpdio.et forma pr^cdidia 
facramentuih corporale ad officUm Majori^ villas fire burgi 
fraedidi et omnia alia ad'inde fpe^antia five pertinentia 
faciendum in die fefti fan^ Michalii Archang* proxime 
fcquente poft talem eleAionem et nominationem cujus Hbet 
talis |>err6n2e ad officium Mag oris praedidi coram. Majoie pro 
tempore exiftcnte et Comburgenfibus etBqr^nfibus villc 
iiwf: burgi prxdifti vcl lot eorum qui adtunc intercffe volu- 
crint (quorum praefatum Majorem unum efie volumns) priua 
praBftetquamofficium.Majoris villas five burgi prxdi<5li pro uno 
aiino integro tunc proxime feqiientc poft prxdidum feftum 
fan£li Michaelis Archangel! in quo fiq ut praefertur in 
didum officium Majoris villae five burgi pncdidli* juratus 
fUcriti babeat exerceat et exequatur ; pnedidis l^teris patenr 
t>bus permentjonatis aut alijuibus aliis Uteris patentibus 
^uibufcunque aut uliqua alia re caufa. vcl materia quacun- 
' b 4^ que 
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qne in oontrariom inde ia aliqoo noB obftaatlbus. ^ 
iMlCttttttf qaod pncdid^ peciz papiri fie infcriptx folun^- 
modo uifpicientnr et faffiragio in eifdem infcripto folnm- 
modo pcrlcgentnr per tita feniores Comburgenfes villae 
fiyebargi praBdidtt qai tunc ibidem interfueriiit, ct qaod poft 
qaamlibet hojufmodi elefUonem fie eonfammatam et pleae 
finitam praedidas pecix papiri fie in praediAam bagam five 
pixidem imponendae immediate comburentur per pnediAot 
tres fenioies Comburgenfes villx five burgipraedi^i. 0CCttllC 
idemnoper Rex Henricos quartos per eafdem literasfaas pa- 
tentespermentionatasconeeflerit prxfato Majoriet burgenfibus 
ct fiicceflbribus fuis quod ipfi per fervientes fnos ad Clavai 
haberent poteftatem et authoritatem ad attaehiandum ct 
arreftandum quofcumque viros et mulieres minus fuffieientes 
per corpora fua in quibufcumque placitis quserelis contrac* 
tibus et demandis aut aliis a^onibus perfonalibos realibus 
feu mixtis quibufeunque infra villam five burgum praedic- 
tum et precindlum ejufdem qualitercunque fadlis five emer- 
gentibus quae aliquo modo motae forent five moveri eon- 
tingerent adtunc in iuturo^ prout per eafdem literas pa- 
tentes inter alia plenius liquet et apparet, ^OB de uberiori 
gratia nofira fpeeiali, ac ex certa feientia et mero motu nof- 
tris, volnmus et eoncedimus pnefatis Majori et burgenfibus 
Tillae five burgi pnedidi et fuccefibribus fuis per pr^efentes, 
^uod ipfi per fervientes fuos ad clavas, fiabeant et habebunt 
poteftatem et authoritatem tarn attacbiandi et arrefiandi 
quofcunque viros et mulieres minus fuffieientes per eorpora 
fua^ ad refpondendum alicui perfonae five aliquibus perfonii 
quaerentibus five quxrituris de aut fuper aliquibus aAionibut. 
perfonalibus five mixtis in curia Villx five burgi praediOi 
plitabilibus, quam etiam ad executionem et exeeutiones capi- 
endum et exequendum de et fuper aliquibus bonis five catal- 
Jis infra villain five burgum predi^lum inveniendis, profatis^ 
fadUone aliquorum debitorum five alieujus peeunix fumptsi 

qua 
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^x ia caria vills five hurgi pnedifti in aUqQibm iiajafiBS- 
di a^lionibos five qucidis.in curia ejufdem vill2£ve buxgi 
determinabilibus^ de tempore in tempus debite leci^e* 
pt* erunt, et in omnibus et fingolis bajafmodi adionibn^ 
omnibus talibus proceft' judiciii et execttdonibtts «ti €t 
exequi, qualibus per legem et ^onfuetudinem hujiis legsi 
Anglis in talibus adionibus utuntur et uti debent> ac in taai 
amplis modo et forma prout» in aliquibus aliis curiis noftrisde 
recordo inaliquo alio burgo civitate vel villi incorporate 
infra hoc regnum noftrum Aogliae ufitatum et confuetumeft 
ant fieri debet aut poteft. <Kc UltttiUA Tolumut et per 
prefentes pro nobis heredibns et fucceiToribus noftris conce- 
dimus prxfatis Majori et burgenfibus villas five burgi pn». 
didiet fucceflbribus fuis.quod Msyor villae five bnrgi pre- 
didli pro tempore exiilens aut aliquis alius vel aliqui alii pec 
ipfum fore dcputand' de cetero in perpetuum plenam babeaift 
authoritatem et potefiatem vigore prefentium ad habendum 
rogandum dcmandum accipiendum recipiendum et percipi- 
endum de qualibet perfona vel perfonii cum qualibet carc^ 
anglice vocati a bare nvaut Carte or a Shod Carte^ ununi 
obolum legalis monetae Anglie, ad etverfus reparationem cC 
manutentionem viarum paviamenti pafTagii tt aliorua 
locorum infra bnrgum prxdiAum et precindlum ejufdem, fore 
difponendum per difcretionem Majoris'et Comburgenfinim 
villas five burgi prxdidi pro tempore exifientium; et lis 
literae noftrx patentes vel irrotulamcntum earumdem enni 
de tempore in tempus tam prxfato Majori pro tempore ex* 
ifienti quam omnibus talibus perfonis per ipfum ut prxfertuc 
deputandis, fufficiens warrantum et exoneratio in ea parte. 
flSt ttltttittd volumus ac per prefentes pro nobis heredibnt 
et fucceiToribus noftris concedimus damns confirmanrat 
ratificamus et approbamus prxfatis Majori et Burgenfibns 
villae fivie burgi prcdidli et fucceflbribus fuis, omnes et omnl* 
piodas libertatcsj franchefias> immunitates> exemplificationab 

privilc^ 
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'^yliepip qmctanciat, et jarifliAionesqaae Major et 1 
'f»T^fe firbtefgi praedidi modo htbex^ tenent vtnntiir cff 
ptidaityaot qoae'eorajn tHiqai Tel predetjeflToiaP tm per q«s» 
cumqne nomina fire per qaodcmouioe nomen, yel per quia. 
ottktpt iocoipo'iationcm^ Vel pictezta cojafcarnqQC incozpo. 
iad6nii, ante Iiac habaemnt, iifi vd ganfi fiieniat» aut habere^ 
a»erfe»«U vel gxndete debncmat de fttt»heicditarto, ntdonc^ 
Yet ptttextv afiqnaniffl cartanuD,. aiit,Uteranun patentianij^ 
per aliqoem prinlogenitoraixi aat anteceffonun noftronra 
muperiegaai Vld. reglnahiflii Anglie quo quo podo fiiftanua 
cenfimisitarvin vel conoeffiurom, fca qnocoiiqae alio kgaU 
Wiodo, ]aie» titok), coiifaettidixic, ufu, feo przfetipttoiie» 
ante hac legitime ofitata, habita, feo confueta; Keel eadem aot. 
COEOZB aliqaod yd aliqoa, ante hie lu* nooiberintTd fiuc» 
ana abas' vd mde ns' vd difcontinua$' format ant foit, ac 
^cet eadem rel eonim aliquod a^t aiiqna forbfad' aut 
deperdit' font aut fnerunt. ^UiettB' tencnd' ct gandend' 
prcfatis' Major! et Bnrgenfibos yil)« five buigi przdiAi 
ct fucceflbribus fuis in perpetoum ac tll)fn^ et fdvendo 
inde nobis heredibas et fucceflbribus noftris, annoatim^. tot 
tanu talia' eadem et hujoTmodi redditus fefvicia denarioa 
lommaset Fernandas qozcnnqoe, qqot'qnonu qualia et qa« 
mobis anie&ac pro eHdem recLdi feu folvt confiieveront* (ea 
seddere fen folvere deboernnt. fliliflrc volumos ac per pre* 
fentes pro nobis heredibas et foccclroribas noftiis concedimns 
qiiod przfatus Ms^or et Burgenfes villa five burgi pr^didt 
ct fucceflbrcs fai> habeant teaeant ntantoji et gaudeant, ac 
plene et Intigre habere tencre uti et gaadeae valeant et poflint 
in perpetonm, omneslibertates^libenis confnetudines, piivili- 
gia>aathoritates» jurifdidiones et quietancias pr^did'^ fecon- 
dam tenorem et effedum hamm literatim noftraram paten*; 
lium» fine occorfione vel impedi0Knco> noftronim^heredum vel 
iGcceflbrum noftroram quofumeanqae ; f^tAttlttB quod 
ndem Major et Burgenfes vill? five burgi pr*didi et fuc- 
cc{£Qic&fuijYdeorumallqui5,vel aliqui ratione praemifTorum. 

vd. 



A P P E N b I X> Np. V, ;:;»3W 

Tel eormn alicujus^ per Nos beredes. vel fafx^eObxes pc&i;qa^ 
jufticiarios vicecomites efcaetores aat alios balUvoft fedarios 
'ive alios officiarios five miniftrof noftros, hcicdum, veljuc- 
ceflbram noftrorum qupromciimque^ inde o^curfionentur.mo^ 
Icftcntur jircxchtur^fcu gi:avcntur, occurfionctur xnolcftctur 
vexctur grayctur fen in aliquo pcrmActur^ MtAtnUttt 
per prefciitcs pro nobis hercdibus et iucccffoij^bus sudHiib 
mandantes ct praccipicntes^ tam TTiefaurario CanccUario ct 
Baronibus noftris Schacharii noftri, hercdom ct fucceffqnun 
noftrorum, quam Attomato et Soliciutori, npftris. g^craT 
pro tempore exiftentibus» ct eorajai cuilibet^ ct onmibufaliis 
Ofiiciariis mniiilris noftris quibufcunque, quod nee Ipfi ncc 
coram aliquJs vel aliqui aliquod breve vel fummonitionca 
4e quo warranto^ five aliquod aliud breve bjcyia vel,pxocB£* 
/um noftrum'quaecunque, vcrfus ipfos^Majorcm ct Burgcftfci 
vilae five burgi prxdidi, vel eorum aliquem.vd aliquospra 
aliquibus caufis rebus vd materxis pffens* .clam^is wd 
ufurpationibus, aut eorum aliquo^ per ipfos aut eorum alioajos 
debitis clamatis attemptatis lUitatis habitis feu.iiXu^ajis 
ante diem confeWonisprefentiumy profequantur^utcoxi- 
tinuantur, aut prpfequi aut cdntinuari facient a|it g^vfyhimU 
feu eorum aliquis faciet aut caufabit, ^fAfUttB^^^i^tfm 
quod Major et Burgenfes villas five bu.gi pra^i^U five 
eorum aliquis, per aliquem vel aliquos juftidarios officiajipB 
aut miniftros prxdiflos in ant pro debito, ufu, cjamiep^ 
nfurpatione, vel abusu aliquarum libertatuum, franchefiaruzBi 
aut jurifdi^ionum ante diem confedionis barum literarQQi 
noftrarum patentium, minimc moleftentor aut impedlentor^ 
aut ad ea vel eorum aliquod rej^ondeie compellantnr* 
CntltQU0 quoddam Hofpitale quondum fundatiun j)er, 
quendam abbatem monasterii fandi Ofwaldi in f ^aediflo 
comitatu ]£boracenfi vocatum ieu cognitum per nomen 
Hofpitalis San^i Nicholai infra viUam five burgum Fon- 
liffraAi praedidi exiftit, confiftens de uno le^orc ct tret 
decim pauperibus ad majus, in dido hofpitali dc tempore in 
fempus relevandis et fuftenandis, quorum ele£Uo aominatio 

iocats* 



nnu APPENDIX, Na.V- 

locatio et appandoatio ad Not heredes et foccefforea noftior 
pfeno jme fpedat et perdnet in jure coronc noftrc Aaglis^ 
ftxmt certain lisde habemos notitiam iS/UMlUZ nos credibi- 
Kter informamur quod qnotielcanqiie locos prscEdni lee- 
tons, ant aliqaorom przdidorum trtfdecim paapenimhofpi* 
taUs pnedicti« per mortem, furfum reditionem forisfactoranK 
amotionem aut alio mode qaocunque antehac vacaxe cpir- 
ligerit, auditoies et receptores noftri in partes illas drcm 
negotia noftra annuatim itenerantes, fuper reqnifitionem et 
iniimntionem diverTarum perfonamm non exiftentium Bor- 
genies aat inhabitantes viUaB five bargi przdicti, qnaicanqne 
afias peHbnas in loco prsdictonun lectoris et paapenun fie 
Tacaic contingente nominare eligcre et praeficere confoeti fiie- 
fimt; ratione cnjus electionis et nominationis, paaperes et 
cgeni homines vin« five burgi pr»dicti, moltocies orbati et 
^eftftuti font eo relevamine et fuftentatione qnibus in hofpi- 
lall pnedicto habere potcrant etdeberent, ad grave damnum 
ctonos etprejudiclum Tills five burgi praedicti, S^cidtlB 
^od nos ea intentione nt Major et Burgenfes villae Byc 
burgi praedictionera et expens' diets vills five burgi melius 
lupportare et fuftinere poffint, de gratia nofira fpecialiac ^x 
certaicientia et mero motu noftris, nee non ad humilem peti- 
tioDcm et requifitionem pr<tfat' Majoris et burgenfium ville 
£ve burgi przdicti, pro eo quod eis melius fciri poteft qui 
literint pauperimiet dehonefia converfatione et ad prxdicta 
lepar^a loca lectoris et pauperum cjufdem hofpitalis maxi- 
me idonei, de gratia noftra (peciali acex certa fcientia et mer» 
motu noflris voluimus et conceflimus ac per prelentes pro 
nobis heredibus et fuccefibribus volumus et concedimus prs- 
&tis Majoriet burgenfibus vills five burgi Pontifiracti prs- 
dicti et fuccefibribus fuis,. quod quandocunque contigerit in 
iuturo aliquem vel aliquos de prsdictis lectore et pauperibua 
Itofpitalis prsdicti obire, aut pro aliqua rationabili caufl a 
loco ^ye locis fuis amovexi, quos quidem lector et pauperes 
hafpltalis prsdicti qui nunc funt aut impofterum fuerint et 
# eorum 
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^Drom aliquem vel aliquot pro male fe gereado ait jfto 
aliqaa alia canfa rationabili a loco five locift fait per Majoeeoi 
et bur^nfes yilbe five burgi pracdidi pro tempore exifte&t* 
rel majorem partem eorumdem (qnocum Majorem viilae 
fiveborgipraedicti onom efle volamas) amobilem et amobi^ 
les efle Tolumus, qaod tunc et toties liceat et licebit Majori 
et Comborgenfibm viilae five burgi praediAi mat 
majori parti -eoram (quorum majorem viilae five burgi 
pcaedi^ pro tempore exifteatem onum efle volamaa] ■• 
unum alium vel plures alios de pauperibus et egenis peribnia 
▼illae five burgi praedictiy in locum five loca hujufinodi 
ie^oris vel hujafmodi paupernm hoipitalit praediAi fie mori 
vel amoveri contingentis vel contingentium^ cum fayore 
moftro acpro nobis et nomine noftroeligcre nominare ap« 
ponfiuare et locare ; et quod quaelibet perfona fie nt praefer* 
fur eledU nominata appunduata et locata in hofpitali pne- 
dicto eritet remanebit durante vita fua aatoralij nifi interim 
pro male fe gerendo aut pro aliqua alia caufa rationabili ab 
hofpitale praedicto amovebitur ; et hoc totiens quotiens cafitt 
fie accederit aliqno actu ftatuto ordinatione provifiooe 
praefcriptione ufu ieu confuetudine in contrarium inde ante- 
hac in aliquo non obftante. |9rOtltfO tamen femper quod 
haec praefens concefiio noftra quoad electionem et locationem 
eorumdem lectoris et paupernm in hofpitali praedicto^ folnm- 
modo durabit et continuabit durante beneplacito noftro be- 
redum et fuccefibram noftrorum et non ultra, aliquo in pie* 
fentibus contento in contrarium inde in aliquo non obftaitte. 
Qoltttnn0 ctiam ac per prefentes concedimus prefatis Ma* 
jori et burgenfibus viilae five burgi praedicti, quod habeast 
et habebunt has literas noftrai patentes fub magno figUlo 
noftro Anglae debito modo factas et figillatas abfque fine ieu 
feodo magno vel parvo nobis in hanaperio noftro ieu alibi 
ad ufum noftrum proinde quoquo modo reddend' fblvend' 
vel faciend', (Co flttOt exprefia mentio.de vero valore an- 
nuo aut dc aliquo alio valore vel certitudine praemifibram 
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riKc(i|oV>ak>t db aliu ibtSs fiv^conceflicmibdf per n<m 

vdl ftr aliqtiem antecdTorum bve progenitohim ntoftronun 

fOiXuitlMpn tt ^nrgctikhni vUlae fire burgt praeciicti 

aftttiijfcc-teiliporifkctis, in pfefentHiusimiiiine facb^ 

atiqoo ftatnto acta oidinatiokie proyifibne prodamatiODe 

firef^ftricdone in contrarinm indc antehac habita facu cdlta 

.... '" . * . .'^ » 

•vdiiiatafiTC ^r6vi(a, aut aliqua alia re c^afa viel materia qua« 

cnnqoe b^ aliqao non obftante* 3|n ttxfUi relteftimonuaia 

Bas liieraa n^raa'fierifcdmua patentes Tefie me Ipfo apud 

Weftmonafierifim feciindo die Marcii anno regni noftri An*. 

g^iae FnUiciae et Hibemiae quarto, et Scotlae quadra-^ 

fCulBO* 

toppin: 

Per breve de priTatoiifillo, &c» 

Enmittat^^rme, 

ITbomam MAkTSsr» 






No. VL 

Vn HugJUU'i JB«fiM{«, Vol. LP. 98, we Md-A ^ 
^ lows:—**' I come hdv to Ijlbrnde LflK)r,^aatawhodi 
King William the Conqueror gave die Caftle and town dT 
Biokentedge In Cotn. Eboii fo Penned' by reafon ef k 
broken bridge tiear that place (fcdrce half a mile eaft fin>m 
X)ld PontfiafV) bttt ^ferwardt tnj him; accordiq; lo the 
Norman diaile^^ ddled Pontfjmct «'. 

He had idfo by bis gift all thM pdkrt oF the Ocmnty tdT 
Lancafter« then and fince called BUekbumJbiri (now one dF 
the hundreds) fitnate towajrds the Weft Riding of Yorklhire^ 
with other lands of 7aft extent. Sothat, at the time of tfab 
general ftrrtf^ he had no left than an hundred aiad fifty- 
Lordlhips; or thegreateft part of fo many in YofUhite^te^ 
in Nottini^riunihire, and fonr in Lincolnfliife; and obtai»» 
ed from William Rbfus a tonfirmation f of all tho& caftona 
bekmgii^ to hit caftle of Pontfirtict. as Be badeiyoyed in tlur 
time of William Us fither. 

In Leltm^i tttneuny^ fol. 43^ there aire the foflotni^ 
faflages : *' Pontefract isa French tuune brought yn by die 
Laccys, Normans, for the Englifii word BrokeihiHigei 
wheras now die faireft part of Pontefract ftondit^ on the 
toppe of the hille; was after the Conqueft a chapd, widi 
k few fparkelid hoofcs. The chapel was called Si. Lt9^ 
Market in the Fritbe ; and> as I can learn^ this part of the 
town was caalled Kerkeby.'* 



* LcU tt'm. ¥ol. X. f<^. 43« 

f £x tpfo AuKpfr. nuper ia Caftrv da Poaclira^ 



IQflf 



APPENDIX, NaVt 

^ King WilUam the Conqueror gare the Caftelle wit^ 
ifbt fowne of Brokenbridg, and very mach land lying there^ 
dboutt^. to Hilhert de Lacei9, a ndbk Norman. This Hil- 
kit fiMinded the CoQege ot St. Ciemente in the Caftelle.'* 

** There was a College and Hoipital in Brokenbridg 
afikft theCon^eft> wher the Monkcs lajr ontil &e Prioric 
-vaa erected* It is yet an Hofpitale." 

Let. VoL L foL 49.— — ^From York to Kexby bridge is 
laid to be 5 miles, from Kexby to Wilberford Villagia 
a mile \^ thence to Banehj Village 3 miles* 



^ 




SiMford Umt Ubniry 




V 




(^^ 




